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1 Filed Sep. 30,1955 

UNITED STATES COUBT OP APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,805 

Charleston and Western Carolina Railway Company, 

et al., Petitioners , 

v. 

Federal Power Commission, Respondent, 

South Carolina Generating Company, 
Southern Natural Gas Company, Intervenors. 

Before: Danaher, Circuit Judge, in Chambers. 

Prehearing Order 

Counsel for all parties having appeared before me for 
a prehearing conference pursuant to Rule 38(k), at which 
time it appeared that counsel are in agreement as to the 
dates for filing briefs and as to the manner in which the 
joint appendix is to be prepared and as to the date for 
filing the joint appendix, and that counsel have found it 
impossible to agree upon simplification of the issues fur¬ 
ther than to advise the Court that the adversary interests 
had prepared a statement of the respective claims of the 
issues each desires to present, and said statements having 
been submitted and considered, in the interest of limiting 
the issues to the claims as therein contained, the same are 
herein set forth as follows: 

The petitioners state the issues to be as follows: 

1. Whether the majority of the Federal Power Com¬ 
mission erred in concluding that the public convenience 
and necessity required the authorization of Southern Natu¬ 
ral Gas Company to construct and operate a pipe line to 
serve natural gas to South Carolina Generating Company. 
Underlying this issue are the following: 


j 
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(a) Whether the findings of fact upon -which the Com- 
mission based its conclusion of public convenience and 
necessity are supported by substantial evidence. 

(b) Whether, upon the basis of the findings relating 
solely to the affirmative showing of public convenience and 
necessity, the Commission could rationally conclude that 
the public convenience and necessity required the author¬ 
ization mentioned above. 

(c) Whether the Commission erred in failing to consider 
evidence of record contrary to the conclusion that public 
convenience and necessity required the authorization men¬ 
tioned above. 

(d) Whether the Commission erred in failing to conclude 
that the authorization mentioned above was contrary to 
and prejudicial to public convenience and necessity. 

2. Whether the Commission erred in failing to consider , 
evidence introduced by the railroad and coal petitioners 
regarding the adverse effects of the proposed authoriza¬ 
tion to Southern Natural Gas Company on them. 

(a) Whether the Commission was required, under the 
provisions of Section 7(e) of the Natural Gas Act, 15 
TT.S.C. Section 717f(e), to find that the adverse effects upon 
the railroad and coal petitioners bar a conclusion that the 
public convenience and necessity require the authorization 
of Southern Natural Gas Company to serve natural gas to 
South Carolina Generating Company. 

(b) Whether the Commission erred in failing to make 
findings of fact and conclusions of law regarding the ad¬ 
verse effects upon the railroad and coal petitioners as 
required by Section 8(b) of the Administrative Procedure 
Act, 5 U.S.C. Section 1007(b). 

and it further appearing that respondent and intervenors 
state the issues to be as follows: 

• ' • J 

■ » • , 
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(1) Is there substantial evidence in the record to support 
the Co mmi ssion’s finding, required by Section 7(e) of the 
Natural Gas Act, that “ [t]he construction and operation 
of the facilities proposed by Applicant are required by the 
public convenience and necessity. ’ ’ 

(2) Were the findings of the Commission legally 
sufficient? 

and finding that the respective parties have agreed to 
limit the issues as stated, and as above set forth, I direct 
that said statements be approved. 

Upon consideration of the oral agreement of counsel for 
all parties to the following dates for filing of briefs and 
the joint appendix, it is 

Ordered that the time for filing briefs and the joint 
appendix be, and it is hereby, set as follows: 

Petitioners’ brief in typewritten form is to be filed by 
November 9,1955; 

Bespondent’s and intervenors’ briefs in typewritten 
form are to be filed by December 20, 1955; 

Petitioners’ reply brief in typewritten form is to be 
filed by January 10, 1956; 

The printed briefs of all parties and the printed joint 
appendix are to be filed by January 30, 1956. 

It is Ordered that the subsequent course of the pro¬ 
ceedings shall be controlled by this order and further that 
the respective parties in their briefs in accordance with 
Buie 17(c) (7) shall be entitled to set forth their claims and 
conclusions with reference to the respective issues in 
narrative statement form. 

It is Further Ordered that this order shall be printed 
in the joint appendix to the briefs. 

Dated: September 30, 1955 
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Filed July 22, 1955 

IN THE UNITED STATES OOUET OP APPEALS 
FOB THE DISTRICT OP COLUMBIA CIRCUIT 

No. 12,805 

Charleston & Western Carolina Railway Company, 
Atlantic Coast Line Railroad Company, Carolina, 
Clinchpield and Ohio Railway, Carolina, Clinchpield 
and Ohio Railway op South Carolina, Louisville and 
Nashville Railroad Company, National Coal Asso¬ 
ciation, United Mine Workers op America, Fuels 
Research Council, Inc., Petitioners, 


v. 

Federal Power Commission, Respondent, 

Joint Petition to Review and Set Aside Opinion and Order of 
the Federal Power Commission in Docket No. 6-2499 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Petitioners, Charleston & Western Carolina Railway 
Company; Atlantic Coast Line Railroad Company; Caro¬ 
lina, Clinchfield and Ohio Railway; Carolina, Clinchfield 
and Ohio Railway of South Carolina; Louisville and Nash¬ 
ville Railroad Company; National Coal Association; United 
Mine Workers of America, and Fuels Research Council, 
Inc., hereby petition this Court to review and set aside the 
Opinion and Order of the Federal Power Commission 
issued May 20, 1955, and attached hereto as Appendix A, 
in Docket No. G-2499. This order affirmed without change 
the Initial Decision of the Presiding Examiner in the above 
mentioned docket which was issued February 4, 1955, and 
is attached hereto as Appendix B. These orders approve 
the construction and operation of a pipe line pursuant to 
Section 7(e) of the Natural Gas Act, 15 U.S.C. §717f(e), 
by means of which the applicant, Southern Natural Gas 
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Company, proposes to deliver and sell natural gas to South 
Carolina Generating Company for use as boiler fuel at 
the latter’s Plant Urquhart, which is located on the Savan¬ 
nah River near Beech Island, South Carolina. The cer¬ 
tification of this pipe line will cause immediate and sub¬ 
stantial economic injury to the petitioners and is not in 
compliance with the provisions of Section 7(e) of the 
Natural Gas Act. 

*••••••••• 

IH. Points on Which Petitionees Intend to Rely 

20. The points on which petitioners intend to rely were 
each urged at length in applications for rehearing filed 
with the Commission and are briefly as follows: 

A. The Commission erred in its finding and conclusion 
that the construction and operation of the facilities pro¬ 
posed by applicant are required by the public convenience 
and necessity and in prescribing a form of order which 
would issue the certificate sought rather than deny it. 

B. The Commission erred in refusing to consider the 
evidence submitted by the railroad and coal interests 
showing the adverse economic effects which would result 
to them. In spite of the vigorous presentation of these 
petitioners before the Commission covering on direct and 
cross examination of their witnesses 145 pages of the 288 
page transcript and presenting 18 exhibits, the Commis¬ 
sion made only superficial reference to the evidence sub¬ 
mitted by the petitioners, and in particular dealt with the 
railroad evidence in just two sentences in both of which 
it drew conclusions which are not justified by the record. 
Such limited statements reveal an arbitrary disregard for 
the evidence of the railroad and coal interests. 

The Commission’s action is an error of form as well 
as substance in so summarily rejecting the evidence of 
major parties in interest, and as such completely derogates 
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the specific provision of the Administrative Procedure Act, 
Section 8(b), 5 U.S.C. §1007(b), which requires that, 

“All decisions . . . shall become part of the record and 
include a statement of (1) findings and conclusions, as 
well as the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented on the record; 

if 

• • • 

As stated in Public Utilities Commission of Conn. v. 
Federal Power Commission, 3d Cir. 1953,205 F. 2d 116,119: 

“An administrative order must contain an express finding 
of the ultimate fact upon which the organic statute requires 
the agency action to be predicated. The cases on the point 
are legion ... It is also settled that an administrative 
order must contain express findings of the basic facts upon 
which the expressed, ultimate fact must be supported.” 

The Supreme Court observed in Colorado-Wyoming Gas 
Co. v. Federal Power Commission, 1945, 324 U.S. 626, 634: 

“The review which Congress has provided for these rate 
orders is limited. Section 19(b) 15 USCA §717r(b), 4 FCA 
title 15, §717r(b) says that the ‘finding of the Commission 
as to the facts, if supported by substantial evidence, shall 
be conclusive.’ But we must first know what the ‘finding’ 
is before we can give it that conclusive weight. We have 
repeatedly emphasized the need for clarity and complete¬ 
ness in the basic or essential findings on which adminis¬ 
trative orders rest.” 

The 8th C.A. opinion in State Corp. Com’n of Kan. v. 
Federal Power Com’n, 1953, 206 F. 2d 690, 723, remanding 
the case to the Federal Power Commission for additional 
findings and conclusions, points out: 

“A mere assertion that the Commission has examined j 
‘all of the available evidence of record on this subject’ does | 
not suffice to show this court, on review, that the conclusion 
of the Commission as to the rate of return is the result of | 
the application of the Commission’s expertise and judg- i 
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ment so that we would affirm. The Administrative Pro¬ 
cedure Act, 60 Stat. 237, 5 U.S.C.A. §1001 et seq., is 
applicable to determinations made by the Federal Power 
Commission, and that Act provides, 5 U.S.C.A. §1007(b): 
‘All decisions . . . shall become part of the record and 
include a statement of (1) findings and conclusions, as 
well as the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented on the record; 


See also Mississippi River Fuel Corp. v. Federal Power 
Commission, 1947, 82 U.S. App. D.C. 208, 163 F. 2d 433. 

As indicated in railroad petitioners’ Exceptions (pp. 
5-8), and on their Application for Rehearing (pp. 14-17), 
it is felt this record requires findings regarding the rail 
interveners, at least as follows (with record references 
included): 

“The railroads, which have participated in the handling 
of the 271,878 tons (4484 cars) of coal moved to Plant 
Urquhart in the 12 months period since it began to receive 
coal in October 1953 and through September 1954, are set 
forth below in alphabetical order, with the total number 
of such cars originated on their respective lines and the 
total number of such cars handled over their lines (which 
latter figure includes cars originated). 


Cars of Cars of 

Plant Urquhart Plant Urquhart 

Coal Originated Coal Handled 


Chesapeake & Ohio 1060 1060 

Charleston & Western 

Carolina — 4484 

Clinchfield 1871 4405 

Interstate 554 591 

Louisville & Nashville 74 74 

Norfolk & Western 925 925 

Seaboard — 43 

Southern — 36” 


[Recapitulation from Exhibit 8, pp. 3 and 4] 
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“The gross revenues to the participating railroads was 
$1,194,691, with Charleston & Western Carolina getting 
$588,485 and Clinchfield receiving $491,484.15.” 

[Exhibit 8, pp. 4 and 5; Tr. 109] 

“The prospective loss of freight revenues to these same 
railroads if Plant TJrquhart uses gas to the extent predi¬ 
cated on page 4 of the application, where the figure was 
11,169,000 mcf as compared with later estimates of 10,- 
072,000 mcf, is as follows (based on loss of 407,000 tons 
of coal traffic in the year): 

Chesapeake & Ohio 
Charleston & Western Carolina 
Clinchfield 
Interstate 

Louisville & Nashville 
Norfolk & Western 
Seaboard 
Southern 

Total 

[Exhibit 8, p. 6] 

“Charleston & Western Carolina and Clinchfield are the 
railroads having the major interest since they make up the 
direct rail route to Plant TJrquhart from the coal territory 
involved.” 

[Exhibit 5] 

“Coal revenues in general and coal revenue to Plant 
TJrquhart are a major factor in the gross revenues of 
C&WC. In 1953 coal represented 23% of C&WC gross 
freight revenue, 19% of carloads, and 27% of tonnage. 
For the first 12 months of deliveries to Plant TJrquhart, 
ending September 1954, the coal revenue to C&WC was 
$588,485 and equal to 78% of C&WC net railway operating 
income of $752,435, and 9.2% of C&WC gross freight 


$ 67,511 
852,130 
740,171 
24,170 
9,699 
28,368 
4,195 
4,462 


$1,730,706” 
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revenue of $6,409,653 for the same period. Net railway 
operating income is determined before deducting fixed 
charges which were over $400,000 on C&WC in 1953.” 

[Exhibit 8, pp. 1, 6; Exhibit 7, pp. 16-17] 

1 * The latter figures were taken from the actual movement 
of 271,878 tons of coal to Plant Urquhart in the 12 months 
ended September 1954. The use of natural gas would dis¬ 
place much larger amounts of coal in future periods. 

“Numerous other statistics and comparisons were pre¬ 
sented to show the serious effects loss of Plant Urquhart 
coal revenues would have on C&WC.” 

[Exhibits 7 and 8] 

“Loss of this revenue would require C&WC to seriously 
curtail and possibly completely abandon its modernization 
program, and would deal a severe blow to net income, which, 
with declining carloadings generally, could result in a 
deficit.” 

[Exhibit 7, pp. 7, 17] 

“Figures were presented showing that C&WC had made 
large capital investment in road and equipment between 
1946 and 1953, and that much of these expenditures had 
been found to be closely related to national defense and had 
been covered by Certificates of Necessity issued by the 
Office of Defense Mobilization. Outstanding indebtedness 
had been increased from $5,726,825 in 1946 to $9,758,806 
at the end of 1953, with principal payments on new equip¬ 
ment obligations requiring over $600,000 in 1953. Interest 
in mortgage and equipment debt in 1946 was $291,791, 
whereas, in 1953 interest on equipment debt alone was 
$157,003 and on mortgage debt $248,900, total $405,903. ’ ’ 

[Exhibit 7, pp. 10-11] 


\ 
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“C&WC provides common carrier rail service to numer- 
ons military installations, as well as extensive service to 
the general public. ’ ’ 

[Exhibit 7, p. 9; Exhibit 8, p. 1] 

“Plant Urquhart will not be able to operate without 
the service of C&WC because of the inability of Southern 
Natural G-as to supply its entire fuel needs even in the first 
year of proposed gas service, and the Plants coal require¬ 
ments will increase from year to year as the other demands 
for natural gas take priority, and other fuel must be 
available to Plant Urquhart due to the 30-minute cancella¬ 
tion provision of the contract with Southern. Plant 
Urquhart is integrated into a system which has much hydro¬ 
electric generation, and during favorable water conditions 
is used principally for peaking service. Southern estimates 
that only % as much gas will be available to Plant Ur¬ 
quhart in January 1956 as in September 1956. As a result, 
Plant Urquhart *s need for coal as fuel could arise during 
the season of greatest demand for its generating capacity.’’ 

[Application, pp. 4-5; Exhibit 4, p. 10; Exhibit P to Appli¬ 
cation; Tr. 273; Exhibit 3, Witness Ivey, p. 7] 

“The Railroad Interveners also presented facts to show 
the importance of Plant Urquhart coal revenues to Clinch- 
field Railroad, and of the investment which that carrier has 
in coal carrying equipment and in its properties in general. 
Data was also presented regarding other rail carriers’ 
dependence on coal revenues, and of their common carrier 
obligations to provide freight and passenger service and 
of their necessary investment.” 

[Tr. 107-111; Exhibits 9, 10; Exhibit 6, 8; Tr. 100-101] 

C. The Commission erred in finding that the detriment 
to the railroad and coal interests participating as inter¬ 
veners was far outweighed by the public benefits which 
might result from the use of natural gas at Plant Urquhart. 
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The record shows that the sales of natural gas proposed 
will displace approximately 350,000 tons of coal in the 
first year after the commencement of full operations of the 
generating units at Plant Urqnhart anticipated in the fall 
of 1955. The loss of transportation revenues on such coal 
at approximately $4.00 per ton aggregates $1,400,000, of 
which approximately $700,000 would be lost to C&WC 
Railway Company and the balance to other participating 
rail carriers. The loss of coal sales at a price of approxi¬ 
mately $4.00 per ton at the mine represents revenues of 
approximately $1,400,000 to the coal industry. The evidence 
of record demonstrated that the injury to the railroad and 
coal interests was so substantial and intertwined with the 
public interest that any evidence which might be said to 
support the finding of public convenience and necessity was 
completely refuted. 

As indicated, supra paragraphs 5 and 9, there was no 
affirmative showing by applicant of any real “need” by it 
for added revenues to protect profitable operations and 
the Generating Company can claim no financial benefits. 
There was no showing that rates to the public for either 
gas or electricity would be reduced or directly affected. 

D. The Commission erred in making findings and con¬ 
clusions of facts regarding applicant and the supporting 
intervener, South Carolina Generating Company, which 
were so stated as to be most favorable to the grant of the 
application and which minimized or disregarded evidence 
adverse to a finding that the public interest required the 
proposed service. 

In spite of 21 specific exceptions filed by the railroad 
interveners to the findings regarding applicant and the 
Generating Company, the majority of the Commission 
adopted without change the Examiner’s decision and thus 
perpetuated misleading findings and conclusions of fact 
which are apparently significant elements in the ultimate 
conclusion by the majority that public convenience and 
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necessity required grant of this application. For example, 
the tenor of the decision is that applicant assumed some 
obligation to supply a large amount of gas and would be 
able to deliver such large amount of gas each year for 
the future. The fact that gas supply was fully inter¬ 
ruptible on 30 minutes’ notice was minimized as was the 
plain showing in the record that from the very beginning 
the supply of gas will be substantially inadequate to meet 
the entire fuel requirements of Plant Urquhart and will 
vary greatly seasonally and will decrease in the future 
as other demands upon applicant’s system increase. 
Similarly misleading was the Commission conclusion of 
need by applicant for added revenues, as discussed swpra. 
Such need of applicant was obviously the same sort of 
“need” that any business has to increase sales, but here in 
determining public convenience and necessity such “need” 
of applicant for mere added revenue and added profit 
must be contrasted with the far more substantial “need” 
of Charleston & Western Carolina Railway Company to 
preserve its coal revenues to continue to operate at any 
profit. The Commission ignores this comparison entirely. 

It is the position of these petitioners that the decision of 
the majority of the Commission in dealing with the evi¬ 
dence relating to applicant and the Generating Company 
gave undue and improper recognition and weight to the 
arguments advanced by and on their behalf and ignored 
the less favorable aspects of supporting evidence as well 
as considerations of the opposing evidence, thus reaching 
ultimate conclusions which are: 

a. contrary to the weight of the evidence; 

b. unsupported by the evidence; 

c. in disregard of pertinent evidence; and 

d. inadequate justification for granting this application. 

The position of Staff Counsel for the Commission on 
oral argument pointed up the failure of applicant here to 
meet the burden of proof of showing positively that the 
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service is required by public convenience and necessity and 
Staff Counsel submitted that the burden should be even 
heavier because this is an application covering a sale 
of gas for an inferior use. 

The dissenting Commissioners find the decision to be 
“nebulous and lacking in conviction”. 

E. The Commission erred in concluding that the element 
of conversation as raised by these petitioners throughout 
“has little force in this case” because of findings that ap¬ 
plicant could supply the needs of Plant Urquhart for more 
than twice the primary contract term without diminishing 
the supply of natural gas available to other customers. 

1 That reason is a complete non sequitur. It is apparent 
that Plant Urquhart intends to burn this gas and obvi¬ 
ously this natural resource, which industry spokesmen are 
presently crying is in short supply,* will be diminished to 
that extent. 

The supporting finding creates a completely erroneous 
impression contrary to the record which made it clear that 
applicant could not supply the needs of Plant Urquhart for 
fuel during any year, much less for ten years. The record 
clearly showed that during each year and increasingly 
from year to year Plant Urquhart would have to rely 
upon coal to fill out its fuel needs and to protect cur¬ 
tailment on 30 minutes’ notice of the gas supply. 

F. The Commission erred in failing to find and con¬ 
clude that no affirmative showing had been made that the 
proposed service was required by public convenience and 
necessity, and in failing to find that the opposing rail 
and coal interests had clearly shown that a grant of the 
application would be detrimental to the greater public 
convenience and necessity. 


* And they say -win be in even shorter supply as a result of the Supreme 
Court decision in Phillips Petroleum Co. v. Wisconsin, 1954, 347 U.S. 672. 


The dissenting opinion of two of the five Commissioners 
(Appendix A) substantiates this allegation of error in 
stating: 

“In short, the case before us is so dose that the brief of 
our own staff takes no position one way or the other and 
the Presiding Examiner’s initial decision in its treatment 
of the question of the requirements of public convenience 
and necessity is nebulous and lacking in conviction as it 
admits the existence of so many variable factors in the 
evidence.” 

And in concluding: 

“Consideration of the substantial evidence in this record 
as a whole demonstrates that the public interest in the use 
of gas under boilers in the circumstances here present is 
outweighed by disadvantages to other elements of our 
economy. Clearly under such circumstances, the overriding 
public interest requires that the Commission conserve our 
irreplaceable supplies of natural gas in favor of superior 
uses by denying the present application.” 

IV Conclusion 

As your petitioners see it the only real issue in this 
proceeding is the question of public convenience and ne¬ 
cessity. 

There is no real issue of gas supply, pipeline capacity, 
financial ability, or even feasibility since applicant pro¬ 
poses to sell gas only to the extent “available,” and then 
only if it chooses to do so as it can curtail service on 30 
minutes’ notice for any reason. In such circumstances, 5 
pages of the decision to cover such details is completely 
incongruous when only a few lines were used to dispose 
of the railroad and coal interveners’ evidence; and such 
detailing amounts to buttressing and overstating appli¬ 
cant’s case. 


i 
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The only arguments with possible bearing on public 
convenience and necessity to justify grant of this appli¬ 
cation were those regarding benefit to applicant’s financial 
position and improving its ability to provide public serv¬ 
ice, and those regarding fuel savings to the generating 
company and possible benefits to consumers of electricity. 
In neither case was there a positive showing of any bene¬ 
fit to the general public, or of any significant benefit to 
the financial status of applicant alone. (The generating 
company had no real interest as all of its power is sold on 
a fuel cost basis long term contract). The additional 
profits to applicant, using applicant’s figure of $312,231, 
from this proposed sale would be less than 5% of net 
income of $7,157,763 for the year ending May 31, 1954, 
and the additional estimated gross revenue would only 
be about 5% of applicant’s gross operating revenue for 
the same period. No statement or even suggestion was 
made that applicant needed these added revenues to pro¬ 
tect its continued operation with substantial net income, 
nor was there any evidence of reduction in unit costs 
or lower rates. 

Contrast this unimpressive estimated showing with the 
facts of Plant Urquhart coal revenues to Charleston & 
Western Carolina Railway for the year ending Septem¬ 
ber 1954, when such coal revenue was $588,485 and equal 
to 78% of C&WC net railway operating income of $752,435, 
and 9.2% of gross freight revenue of $6,409,653. It is 
important to keep in mind that on a railroad the loss of 
cars of freight does not reduce operating costs in direct 
proportion as the trains must still run for other freight, 
so there is not an element to be saved comparable to the 
cost of gas. In other words, an added volume of traffic 
on a railroad has a greater effect in reducing unit costs 
than in the case of a pipeline. 

A determination of public convenience and necessity 
cannot be made in a vacuum or by isolating segments of the 
public to be considered. There can be no doubt that rail- 
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road service is required by the public interest and it fol¬ 
lows that the financial ability of a rail carrier, such as 
C&WC, to continue to give service must be considered in 
deciding the question of public convenience and necessity. 
The importance of rail service here is emphasized by 
the fact that the sole prospective gas consumer will have 
no assured supply of gas and will admittedly rely on 
coal delivered by rail to complete its fuel needs. 

The fact that the decision would grant the authority 
here sought can only be reconciled by ignoring entirely 
the evidence regarding C&WC, and by accepting in the 
most liberal manner the evidence and arguments on be¬ 
half of applicant. 

We submit that the application should have been denied; 
and 

That the order issued May 20, 1955, herein contains 
basic error, as specifically discussed supra: 

(a) In failing to make essential “findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law, or discretion presented 
on the record”; 

(b) In making findings and conclusions contrary to the 
weight of the evidence and/or unsupported by the evi¬ 
dence; 

(c) In disregarding pertinent evidence and legal stand¬ 
ards; 

(d) In arbitrarily failing to give recognition to the evi¬ 
dence of the railroad interveners; 

(e) In failing to give weight to the conservation issue; 
and 

(f) In granting this application. 
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V. Pbayer fob Relief 

Whebefore, your petitioners pray: 

(1) That a copy of this Petition be served forthwith 
upon a member of respondent, Federal Power Commis¬ 
sion, in accordance with § 19(b) of the Natural Gas Act; 

(2) That respondent, Federal Power Commission, be 
required, in conformity with § 19(b) of the Natural Gas 
Act and Rule 38 of this Court, to certify and file with this 
Court a complete transcript of the record and pleadings 
upon which the order and opinion here sought to be re¬ 
viewed were entered; 

(3) That this Court review the Commission’s opinion 
and order in this proceeding which consists of the Pre¬ 
siding Examiner’s decision issued February 4, 1955 and 
affirmed without change by a majority of the Commission 
by order issued May 20, 1955 and set aside each of them; 

(4) That this Court promptly grant stay of the order 
of the Commission as requested in separate petition for 
stay submitted herewith, so that the rights of the parties 
be protected until determination of the substantial issues 
raised herein; and 
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(5) That these petitioners have such other, further, and 
different relief as this Court may deem proper. 

Respectfully submitted. 

Charleston & Western Carolina 
Railway Company 
Atlantic Coast Line Railroad 
Company 

Clinchfield Railroad Company 
Louisville and Nashville Rail¬ 
road Company 

By /s/ U. B. Ellis 
U. B. Ellis 
Law Department 
Atlantic Coast Line R. Co. 
Wilmington, N. C. 

By /s/ Robert J. Corbbr 
Steptoe & Johnson 
1100 Shoreham Building 
Washington 5, D. C. 

Their Attorneys 

National Coal Association 
United Mine Workers of America 
Fuels Research Council, Inc. 

By /s/ Tom J. McGrath 

McGrath and McGrath 
324 Shoreham Building 
Washington 5, D. C. 

Their Attorneys 
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1050 UNITED STATES OP AMEBIC A 
PBDEBAIi POWER COMMISSION 

Decision 

Docket No. G-2499 

In the Matter of 

Southern Natural Gas Company 

Upon Application fob Certificate of Public Convenience 
And Necessity Under the Natural Gas Act 

Appearances 

For Southern Natural Gas Company 
H. D. McHenry, Esq. 

William S. Tarver, Esq. 

For South Carolina Generating Company 
Arthur M. Williams, Jr., Esq. 

Harry A. Poth, Jr., Esq. 

For National Coal Association, 

United Mine Workers of America, 

Fuels Research Council, Lac. 

Tom J. McGrath, Esq. 

Jerome J. McGrath, Esq. 

George T. Liddell, Esq. 

For Atlantic Coast Line Railroad Company, 

Charleston & Western Carolina Railway Coihbany, 
Carolina, Clinchfield & Ohio Railway, t \ 

Carolina, Clinchfield & Ohio Railway of South ’Carolina, 
Louisville & Nashville Railroad Company 
U.B. Ellis, Esq. 

For the Staff of the Commission 
Sherman S. Poland, Esq. 

1051 Woodall, Presiding Examiner: This proceeding 
is upon the application of Southern Natural Gas 

Company (Southern), made pursuant to Section 7 of the 
Natural Gas Act, for a certificate of public convenience 
and necessity authorizing it to construct and operate ap- 
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proximately 2.2 miles of 8% inch O.D. pipeline and ap¬ 
purtenant measuring and regulating facilities, by means of 
which Southern proposes to deliver and sell natural gas 
to South Carolina Generating Company (Generating Com¬ 
pany) for use at the latter’s Plant Urquhart. The pro¬ 
posed line will extend from a point on Southern’s 16-inch 
South Line, near North Augusta, South Carolina, to Plant 
Urquhart, which is located on the Savannah River near 
Beech Island, South Carolina. 

Southern’s application was filed on July 23, 1954, and 
supplemented on August 30, 1954. Petitions seeking leave 
to intervene were filed by South Carolina Generating Com¬ 
pany; National Coal Association; United Mine Workers of 
America; and Fuels Research Council, Inc., jointly, and 
by Atlantic Coast Line Railroad Company; Charleston & 
Western Carolina Railway Company; Carolina, Clinchfield 
& Ohio Railway; Carolina, Clinchfield & Ohio Railway of 
South Carolina; and Louisville & Nashville Railroad Com¬ 
pany, jointly. Intervention of all petitioners was permitted 
by order of the Commission issued October 18, 1954. 

By another order, issued October 18, 1954, the Commis¬ 
sion denied Southern’s request for a hearing pursuant to 
the terms of ‘Section 1.32(b) of the Commission’s Rules of 
Practice and Procedure and directed that a hearing be held 
on November 9, 1954 concerning the matters in- 
1052 volved in and the issues presented by the applica¬ 
tion. 

Pursuant to the latter order, hearings were held on 
November 9, 10 and 12, 1954. After the conclusion of the 
hearings, the parties were afforded an opportunity to file 
briefs. Briefs were filed by all parties, including the Staff 
of the Commission, and reply briefs by all parties except 
the Staff. 

The Proposed Service 

Southern proposes to deliver and sell Generating Com¬ 
pany such quantities of gas as it may from time to time 
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have available for delivery to Plant Urquhart up to the 
entire fuel requirement of the plant. These requirements 
are estimated in the contract between the parties at a 
maximum of 60,000 Mcf per day. The sale will be made on 
an interruptible basis. The contract is for a primary term 
of five years from the last day of the month in which gas 
is first delivered, and for year to year thereafter, both 
parties having the right of cancellation on thirty days’ 
notice at the end of the five-year period or at the end of any 
year thereafter. Southern estimates that it will be able to 
deliver approximately 10,072,000 Mcf annually after Plant 
Urquhart is in full operation. 

Plant Urquhart, a new generating station, is the only 
plant operated by Generating Company. The first unit com¬ 
menced operation in December, 1953 and the second in 
February, 1954. At the present time it has two 75,000 kw 
units. A third unit of 100,000 kw is expected to be in opera¬ 
tion by late summer or early fall of 1955. 

1053 The gas will be used for firing boilers in the gen¬ 
eration of electricity which Generating Company 
sells to three customers, South Carolina Electric & Gas 
Company, which is the parent of Generating Company, 
Georgia Power Company, and the duPont Company for 
use in the Savannah River Project of the Atomic Energy 
Commission. 

Generating Company has long-term contracts with 
Georgia Power Company for 75,000 kw of its capacity, 
with Atomic Energy Commission for 30,000 kw, and with 
South Carolina Electric & Gas Company for the remain¬ 
der of its output. The remainder, after the installation of 
the third unit, will be 145,000 kw. 

The contract between Southern and Generating Company 
calls for delivery of the first 15 million Mcf of gas at 27 
cents per Mcf, which price may thereafter be adjusted up¬ 
ward or downward to reflect variations in Southern’s field 
cost of gas. If the price increase is more than 2 cents per 
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Mcf, Generating Company may discontinue the purchase 
of gas unless Southern agrees to limit the increase to 2 
cents per Mcf. Generating Company also may discontinue 
the purchase of gas at any time that it can establish that 
the cost of gas, as fired in its plant, is more than the 
equivalent cost of any competitive fuel which it can pur¬ 
chase for its entire fuel requirements for 12 consecutive 
months. Southern may prevent such discontinuance by re¬ 
ducing the price of its gas to meet the cost of the competi¬ 
tive fuel. 

Southern estimates that the cost of the facilities which 
it must install to undertake the new service will be $125,400. 

Generating Company estimates that the cost of fa- 
1054 cilities to be installed to permit all three of its units 
to utilize gas will be $217,419. 

At the present time Plant Urquhart uses coal to fire its 
boilers. A relatively small quantity of oil is used as igni¬ 
tion fuel. Upon introduction of natural gas service, Plant 
Urquhart will use gas for the major portion of its gen¬ 
eration with coal being used during periods of curtail¬ 
ment and interruption of gas service. Oil will continue to 
be used as ignition fuel. 

The record clearly demonstrates that Southern is able 
and willing to construct the facilities and to render the 
service proposed, and it is so found. 

The Gas Supply 

The record shows that Southern has an adequate sup¬ 
ply of natural gas to make the proposed deliveries to Gen¬ 
erating Company. In Docket No. G-1907 the Commission 
authorized daily deliveries by Southern, based upon a 
system capacity of approximately 1,022,000 Mcf (at 14.73 
psia). This was supported by a finding that reserves were 
available to meet the demands of a system of that size. 
However, experience has shown that neither peak day de¬ 
mands nor annual sales have developed as rapidly as had 
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been anticipated dnring the proceedings in Docket No. G- 
1907. This lag in development of sales has resulted in 58.21 
million Mcf less gas being nsed, through 1954, than had 
been estimated in G-1907. According to Southern’s cur¬ 
rent estimates, which were not questioned by any party, an 
additional 19.08 million Mcf will be saved by January 1, 
1955, resulting in a total gain in remaining reserves of 77.29 
million Mcf by that date, assuming no service to 
1055 Plant Urquhart. Therefore, even if Southern had 
added nothing to its reserves since the conclusion of 
the G-1907 proceeding, it would have sufficient gas to sup¬ 
ply Plant Urquhart for more than seven years without di¬ 
minishing the total quantity of gas available for service to 
other customers. 

Southern presented evidence, however, of reserves in 
addition to those shown in Docket No. G-1907. It showed 
that it had available to it 28 million Mcf in the Franklin 
field, situated in south Louisiana a few miles from South¬ 
ern’s lines. Southern owns the largest part of the Frank¬ 
lin field reserves and, as operator of the production unit 
in that field, expects to be able to purchase that portion of 
the gas which it does not own. Southern showed also that 
it has recently executed a contract for the purchase of 
gas produced in the Epps field, where there is approxi¬ 
mately 20 million Mcf available to it. The Commission 
authorized the sale of the Epps field gas to Southern by 
Delta Drilling Company, et al., in Docket No. G-2526. 

The total of the new reserves shown in support of the 
proposed service, plus the savings in reserves from those 
shown in Docket No. G-1907, is approximately 125 million 
Mcf. This is more than the aggregate of the projected 
deliveries to Plant Urquhart for 11 years. 

Southern produced evidence to show that it had exer¬ 
cised a contract option to obtain an additional 50,000 Mcf 
per day from United Gas Pipe Line Company at Kosciusko, 
Mississippi, and stated by a witness that it owns reserves 
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amounting to more than 50 million Mcf in the Maxie- 
Pistol Eidge field located in south Louisiana. How- 

1056 ever, United Gas Pipe Line Company has not ob¬ 
tained a certificate in connection with the additional 

delivery at Kosciusko, and Southern offered no evidence 
in support of its estimate of the amount of the reserves 
available to it in the Maxie-Pistol Eidge field. Therefore, 
these two sources of gas will be disregarded for the pur¬ 
poses of this case. Without them (Southern clearly has an 
adequate gas supply for the proposed service, and it is 
so found. 

The Pipeline Capacity 

The record shows, and it is found, that Southern has 
sufficient pipeline delivery capacity to make the contem¬ 
plated deliveries to Generating Company. There is no 
question of peak capacity involved, for the sale would be 
made on a fully interruptible basis. 

Because of the delay in development of its market re¬ 
quirements, Southern has not yet constructed some of the 
facilities which were authorized in Docket No. G-1907. Its 
evidence showed, however, that it would have a system 
capacity of approximately 939,000 Mcf at January 1, 1955. 
Although Southern indicated on the record that it would 
apply for an extension of its certificate authority for the 
remaining construction authorized in Docket No. G-1907, 
its evidence of its ability to supply Plant Urquhart was 
based upon the 939,000 Mcf capacity which would result 
from facilities already constructed and facilities then being 
constructed. 

1057 Financing and Economic Feasibility 

Southern proposes to finance its facilities from cash on 
hand. There can be no reasonable question that it will be 
able to do so. Economic feasibility of its project is clear¬ 
ly shown by its evidence that its net annual operating 



revenues from the proposed sale, after commencement of 
operation of the third generating unit at Plant Urqnhart, 
will be $312,231. This figure was arrived at by using as 
cost of gas Southern’s rate on file with the Commission 
for interruptible excess gas in its Southern Carolina rate 
zone. The rate on file with the Commission, of course, is 
based upon a cost of service which includes a regulated 
return on system investment. Therefore, the $312,231 net 
annual operating revenues represent earnings in excess 
of a regulated return on all property involved in the serv¬ 
ice except the Plant Urqnhart lateral. 

Public Convenience and Necessity 

The only issue of any moment in this case is whether 
the proposed service is required by the public convenience 
and necessity. The coal, railroad and labor interests con¬ 
tend to the contrary and introduced evidence to show the 
expected loss to them in coal sales and railroad revenues. 
In addition, the coal and labor intervenors presented evi¬ 
dence attacking Generating Company’s estimates of the 
savings which would result to it from natural gas service 
to Plant Urqnhart. Staff Counsel took no position on the 
issue of public convenience and necessity, limiting himself 
to pointing up evidence which he thought would aid the 
Presiding Examiner in his decision. 

1058 In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
Generating Company, the claims of economic detriment 
pressed by the coal, labor and railroad intervenors can be 
disposed of without extensive discussion since such claimed 
detriment is far outweighed by the public benefits which 
will result from use of natural gas at Plant Urquhart. 

The record shows that gas will displace approximately 
347,000 tons of coal annually at Plant Urquhart after com¬ 
mencement of operation of the third generating unit. The 
evidence shows that such coal will cost in the neighbor- 
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hood of $4 per ton at the mine, bnt no effort was made to 
show the decrease in net revenues to mine owners which 
would actually result from this diminution in business, or 
the specific effect of the loss on sales or mine employment. 
Similarly, the record shows that the railroads will lose 
gross revenues equal to the coal tonnage displaced by gas 
times the freight rate per ton, which rate is somewhat in 
excess of $4, but the railroad intervenors made no attempt 
to show the actual net loss to them in operating revenues. 

Testimony of a general nature was introduced by the 
coal intervenors to the effect that the coal industry, both 
nationally and in the area from which Plant Urquhart 
draws its supply of coal, is in a depressed financial condi¬ 
tion. 

The railroad intervenors presented evidence showing 
how the loss in revenues would be distributed among the 
various roads handling traffic to Plant Urquhart, and the 
record contains evidence of a general nature to the effect 
that a modernization program being conducted by 
1059 the Charleston & Western Carolina Railway may 
be retarded by such loss of revenue. This latter 
result, however, appears to be far from certain. 

Evidence also was received showing the country’s total 
natural gas reserves and the diminishing life of those re¬ 
serves, figured in terms of increasing gas consumption. 

As has been stated, the sale will yield Southern $312,231 
in net revenues in excess of a regulated return on all prop¬ 
erty involved in the service, except the Plant Urquhart 
lateral Southern presented evidence to the effect that, 
from a corporate point of view, it urgently needs this addi¬ 
tional revenue to offset a very large loss in revenues re¬ 
cently suffered by reason of a decision of Georgia Power 
Company to reduce to contract minima its purchases of 
gas from Southern and Southern’s resale customer, At¬ 
lanta Gas Light Company, for use at two generating plants 
in Georgia. The record shows that this reduction in sales 
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to Georgia Power Company will result in an annual loss 
to Southern of gas sales in excess of 16 million Mcf per 
year. 

Southern argues that even should Georgia Power Com¬ 
pany reverse its decision and purchase gas in quantities 
in excess of contract minima, its recent drastic reduction 
in the use of gas illustrates the danger of Southern’s being 
so greatly dependent upon sales of off-peak gas to one 
industrial customer. Southern urges that it should be al¬ 
lowed to obtain additional large outlets for its interruptible 
gas and that the only presently available large outlet in 
its market area is Plant Urquhart. 

1060 The evidence of record shows that Southern also 
needs the new proposed outlet for its interruptible 
gas in order to increase the load factor on its system 
which has dropped from 89.82 per cent in 1950 to 78.91 
per cent in 1954. During this period the annual unsold 
capacity on Southern’s system has increased from 15,900,- 
000 Mcf in 1950 to 72,600,000 Mcf in 1954, and the range 
between peak sales and off-peak sales also has steadily 
increased. 

It appears from the record that these increases in unsold 
capacity, decreases in load factor and sharper variations 
between the level of sales in peak and off-peak periods 
have been largely due to recent increases in the capacity 
of Southern’s system primarily to meet the growing needs 
of its market area for firm service. During the period of 
capacity expansion, interruptible off-peak sales have de¬ 
veloped less rapidly than firm sales. 

It is, of course, to the interest of Southern’s customers 
and the public which they serve that this trend towards an 
unbalanced system be minimized as much as possible so 
as to hold down Southern’s unit cost of service, which, of 
course, must be reflected in its rates. 

In view of the foregoing, it is found that Southern needs 
the additional outlet for its interruptible gas, represented 
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by the Plant Urquhart sale, in order to secure a greater 
diversification of off-peak load and to increase its system 
load factor, and that this, in turn, will react to the benefit 
of Southern’s customers by tending to decrease and sta¬ 
bilize its cost of service per Mcf of gas delivered. It, ob¬ 
viously, is undesirable, from the standpoint of gas 
1061 consumers, that the pipeline serving them have a 
high percentage of unused capacity or be so greatly 
dependent upon one customer for market for its off-peak 
gas as Southern currently is. 

The argument of the coal intervenors that gas should be 
saved for higher priority uses rather than burned under 
boilers in the generation of electricity has little force in 
this case, in view of Southern’s proof that it can supply 
the needs of Plant Urquhart for more than twice the pri¬ 
mary contract term without diminishing the supply of 
natural gas available to its other consumers. 

Generating Company presented evidence that utilization 
of gas at Plant Urquhart in approximately the quantities 
which Southern expects to be able to deliver will result 
in a savings of about $393,000 annually below costs which 
would be experienced if the plant were operated with coal 
as the only fuel. It is estimated that some 92,000 tons of 
coal will continue to be used each year during periods of 
interruption or curtailment of gas service. Generating 
Company’s Manager of Production testified that the com¬ 
pany’s estimate of savings was based on data derived from 
actual experience in operating the plant from December, 
1953 to August 31, 1954 (which was the latest month for 
which figures were available at the time he prepared his 
estimates) and upon advice from the manufacturers of the 
equipment installed at Plant Urquhart concerning the rel¬ 
ative efficiencies of gas and coal when utilized in that equip¬ 
ment. He testified further, and Generating Company states 
in its reply brief (p. 4), that the company is primarily 
interested in obtaining the cheapest fuel available. And 
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1062 Generating Company adds in its brief that the 
figures presented by its witness “are the result of 

a disinterested and impartial investigation into the econ¬ 
omies of natural gas.” 

All savings realized will be passed on to Generating 
Company’s three customers, under provisions of its con¬ 
tracts. The savings to Georgia Power Company and South 
Carolina Electric & Gas Company should eventually re¬ 
dound to the benefit of the consumers of electricity which 
they distribute. 

These estimates of savings were challenged by the coal 
intervenors who attempted to prove that operation of 
Plant Urquhart with coal of about the same grade as that 
which had been used in the past would cost less in the 
future, that the difference in the relative efficiencies of gas 
and coal was greater than Generating Company had as¬ 
sumed, and that cheaper grades of coal than had been 
used in the past were available to Generating Company 
and that their use would result in more economical plant 
operation than would the use of high grade coal. The wit¬ 
ness for the coal intervenors admitted that his estimates 
were based on averages and theoretical performances of 
boiler equipment. 

In rebuttal, Generating Company’s Manager of Produc¬ 
tion testified that the cheaper grades of coal stated by 
the coal witness to be available had never been offered to 
him at the prices quoted, and that, in addition, his ex¬ 
perience in power plant operation indicated that use of the 
cheaper grades of coal, which had been recommended by 
the witness for the coal intervenors, was more ex- 

1063 pensive because of lesser efficiencies and greater 
coal handling costs, than operation with the grade 

of coal which had been used in the past at Plant Urquhart. 

Another Generating Company witness, testifying in re¬ 
buttal of the prediction of the witness for the coal inter- 


31 


venors that freight costs to Plant Urquhart would be 
reduced upon the expiration of a 40 cent per ton surcharge 
at the end of 1955, showed that the surcharge was not 
included in the Plant Urquhart freight rate and that, con¬ 
sequently, its expiration would not result in a freight rate 
reduction to Generating Company. This fact was admitted 
in the brief of the railroad intervenors and must be accepted 
as proven. 

The effect of the error concerning freight costs on the 
estimates of the coal intervenors is very substantial. How¬ 
ever, it is not necessary for the undersigned to rest his 
finding as to the savings which will be affected by the use 
of natural gas upon this point alone, or to support his 
finding by detailed comparison of the estimates of the 
two witnesses. 

The situation is not one calling for the weighing of the rela¬ 
tive reliability of conflicting estimates both based on theoreti¬ 
cal equipment performance and standard or average costs. 
Instead, the record presents in contrast an estimate made 
by the man actually responsible for the most economical 
operation of the plant who has been in direct charge since 
operations commenced, and an estimate made by a fuels 
engineer, employed by the coal intervenors, who had 
1064 no knowledge of the actual operation of the plant. 

As has been pointed out, the estimate of Generating 
Company’s witness was based upon actually experienced 
costs over a period of eight months’ operation, a known 
price for gas, and a gas efficiency calculated for the specific 
fuel burning equipment installed at the plant. On the other 
hand, the estimate of the coal intervenors was based on 
standard or average costs and efficiency factors and the 
assumption that Plant Urquhart could be operated with 
coal at a substantially lower cost than the management of 
the plant had found to be possible. Under, these circum¬ 
stances, it is evident that the former estimate is the more 
reliable. Accordingly, it is found that Generating Com- 
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pany’s savings from the use of natural gas can reasonably 
be expected to approximate those which that Company 
has predicted, provided that the delivered price of coal 
and gas remain at their current levels. 

Staff Counsel makes considerable point of the possibility 
that the price of gas can go up or that the delivered price 
of coal may come down. This possibility, of course, exists 
in every case where competition between the two fuels is 
involved, but there is nothing in this record to indicate 
more than the possibility! 

In fact, Southern shows in its reply brief that it can 
reduce very substantially its price to Generating Company, 
if necessary to do so, to meet possible competition by other 
fuels. Should competition force down Southern’s price, 
Generating Company and its customers, of course, would 
be the gainers. Even should coal supplant gas service 
1065 at some future and unpredictable time, it is reason¬ 
able to assume that the reduction in the delivered 
price of coal, which alone is likely to make such event pos¬ 
sible, will occur by reason of the competition of natural 
gas. Again, Generating Company and the public which it 
serves would profit. 

There is nothing in the record to indicate that Southern 
expects to increase its price of gas to Generating Company 
and certainly it can be assumed, in view of its wide margin 
of profit in this sale, that it will not price itself out of this 
market. 

In essence the competitor interests argue herein that this 
Commission by denying this application suppresses compe¬ 
tition for the benefit of such parties. That, of course, is 
not a proper basis of denying the proposed service which 
will produce substantial benefits to the gas and electric 
customers affected. 

In view of these considerations, it is concluded that cur¬ 
rent competitive fuel costs provide the only reliable yard- 
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stick for predicting future economies which will flow from 
natural gas supplanting, in part, the use of coal at Plant 
Urquhart. 

Findings and Conclusions 

Upon consideration of the entire record and the briefs 
of the parties, it is further found and concluded: 

(1) Applicant, Southern Gas Company, a Delaware 
corporation, having its principal place of business 
at Birmingham, Alabama, owns and operates, 
among other facilities, a natural-gas transmission 
pipeline system located in the States of Texas, 
Louisiana, Mississippi, Alabama, Georgia and 

1066 South Carolina; and by such operations, Applicant 

is engaged in the transportation and sale of natural 
gas in interstate commerce for resale for ultimate 
public consumption, subject to the jurisdiction of 
the Commission, and is, therefore, a “natural-gas 
company” within the meaning of the Natural Gas 
Act, as heretofore found by the Commission in its 
order of October 6, 1942, in Docket No. G-296 
(3 FPC 822). 

(2) The facilities proposed to be constructed by Appli¬ 
cant will be used in the transportation of natural 
gas in interstate commerce, subject to the jurisdic¬ 
tion of the Commission, and the construction and 
operation thereof by Applicant are subject to the 
requirements of subsections (c) and (e) of Section 
7 of the Natural Gas Act. 

(3) Applicant is able and willing properly to do the 
acts and to perform the services proposed and to 
conform to the provisions of the Natural Gas Act 
and the requirements, rules and regulations of the 
Commission thereunder. 

(4) The construction and operation of the facilities 
proposed by Applicant are required by the public 
convenience and necessity, and a certificate there¬ 
for should be issued as hereinafter ordered and 
conditioned. 
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(5) The public convenience and necessity require the 
attachment to the issuance of the certificate and 
to the exercise of the rights granted thereunder 
the conditions hereinafter ordered. 

WHEREFORE, IT IS ORDERED, subject to review by 
the Commission on appeal, or review by the Commission 
on its own motion, as provided in its Rules of Practice and 
Procedure, that: 

(A) A certificate of public convenience and necessity 
be and the same hereby is issued to Southern 
Natural Gas Company, authorizing the construc¬ 
tion and operation of the facilities hereinbefore 
described, all as more fully described in its ap¬ 
plication and the exhibits and record herein, for 
the transportation of natural gas as therein set 
forth, subject to the jurisdiction of the Commis¬ 
sion, upon the conditions contained in this order. 

1067 (B) This certificate should be accepted in writing, 
and under oath, by a responsible official of Ap¬ 
plicant, and the general terms and conditions set 
forth in paragraphs (1), (2), (3)(i), (3)(iii), 
(3)(iv) and (5) of Section 157.20 of the Commis¬ 
sion’s Rules and Regulations; including the Rules 
of Practice and Procedure, shall attach to the 
issuance of the certificate granted in paragraph 
(A) hereof, and to the exercise of the rights 
granted thereunder. 

(C) The facilities herein authorized shall be con¬ 
structed and placed in actual operation on or 
before October 1, 1955. 

Emery J. Woodall, Presiding Examiner 
Filed: February 2, 1955 
Issued: Feb. 4, 1955 
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1070 BEFORE THE 
FEDERAL POWER COMMISSION 

Docket No. G-2499 

In the Matter of the Southern Natural Gas Company 
Application Under Section 7 of the Natural Gas Act 
for Authority to Construct Gas Pipeline Facilities 
to Serve the South Carolina Generating Company’s 
Plant Urquhabt Near Augusta, Georgia. 

Exceptions of Railroad Interveners to Decision of Presiding 
Examiner Issued February 4# 1955 

and 

Motion for Oral Argument 
and 

Petition to Reopen Proceeding 

Come now the Railroad Interveners, Atlantic Coast Line 
Railroad Company, Charleston & Western Carolina Rail¬ 
way Company, Clinchfield Railroad Company* and Louis¬ 
ville and Nashville Railroad Company, and pursuant to 
§1.31 of the Federal Power Commission’s Rules of Practice 
and Procedure respectfully submit their exceptions to the 
decision, finding, conclusion and proposed order of 

1071 the Presiding Examiner issued February 4, 1955, in 
this proceeding. 

These Interveners also request oral argument; and, in 
the event this Commission determines it essential to their 
conclusion in this matter, that this proceeding be set for 
further hearing to permit these Interveners to show more 
specifically the prospective adverse effect of loss of this 
coal traffic upon net income. 


# The properties of Carolina, Clinchfield and Ohio Railway and Carolina, 
Clinchfield and Ohio Railway of South Carolina are operated under the name 
of Clinchfield Railroad Company, and will be so referred to herein. 
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Summary Statement op Exceptions 

Basically these Interveners except to the Finding and 
Conclusion numbered 4 on p. 17 of the Decision, which 
reads as follows: 

“The construction and operation of the facilities pro¬ 
posed by Applicant are required by the public con¬ 
venience and necessity, and a certificate therefor should 
be issued as hereinafter ordered and conditioned. , ’ 

and to the form of the order which issues the certificate 
sought rather than denies it. 

Our basic exceptions to the discussion and findings of 
facts in the body of the decision are twofold: 

(1) That the Examiner very summarily brushed aside 
the case of the Railroad Interveners by stating (p. 9): 

1072 “In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
and Generating Company, the claims of economic detri¬ 
ment pressed by the coal, labor and railroad inter- 
venors can be disposed of without extensive discussion 
since such claimed detriment is far outweighed by the 
public benefits which will result from use of natural 
gas at Plant Urquhart.” 

and by confining his discussion of the railroad evidence 
to just two sentences on pages 9-10, in both of which he 
drew conclusions which are not justified by the record and 
which conclusions were used to dissipate the consideration 
which would otherwise be necessarily given to the Rail¬ 
roads , presentation in deciding the question of public con¬ 
venience and necessity; and 

(2) That generally the Examiner failed to include in his 
discussion of the facts certain details regarding the Ap¬ 
plicant, the South Carolina Generating Company, and the 
general public, which details substantially weaken Appli¬ 
cant’s arguments that the proposed service is required by 
public convenience and necessity. 

These exceptions are discussed in detail below. 


Exceptions to Findings and Conclusions of Fact 
Regarding the Raxlkoad Interveners 

A. These Interveners take exception to the first para¬ 
graph on page 9 of the Examiner’s Decision, which 

paragraph reads: 

1073 “In view of the findings made hereinafter, sus¬ 
taining in major part the contentions of Southern 
and Generating Company, the claims of economic detri¬ 
ment pressed by the coal, labor and railroad inter- 
venors can be disposed of without extensive discussion 
since such claimed detriment is far outweighed by the 
public benefits which will result from use of natural 
gas at Plant Urquhart.” 

Proposed substitution: 

“In spite of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
the Generating Company, the showing of economic 
detriment made by the railroad interveners, particu¬ 
larly when considered in the light of the Afferent 
obligations of Southern and the railroads to provide 
service both to the Generating Company and to the 
general public and the respective needs therefor and 
public benefits therefrom, requires that the application 
be denied.” 

B. Exception is taken to the sentence on page 9 of the 
Examiner’s Decision, reading: 

“ • * * Similarly, the record shows that the rail¬ 
roads will lose gross revenues equal to the coal ton¬ 
nage displaced by gas times the freight rate per ton, 
which rate is somewhat in excess of $4, but the rail¬ 
road intqrvenors made no attempt to show the actual 
net loss to them in operating revenues.” 

which exception is based on the brevity and understatement 
thereof and particular exception is taken to the last phrase 
as underlined as being an incorrect conclusion. 
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Exception is similarly taken to the paragraph at the 
bottom of page 9, reading: 

“The railroad intervenors presentd evidence show¬ 
ing how the loss in revenues would be distributed 
among the various roads handling traffic to Plant 
Urquhart, and the record contains evidence of a 
1074 general nature to the effect that a modernization 
program being conducted by the Charleston & West¬ 
ern Carolina Railway may be retarded by such loss 
of revenue. This latter result, however, appears to be 
far from certain.” 

and particular exception is taken to the second sentence 
underlined as being an incorrect conclusion. 

Our proposed substitution to be in lieu of both quotations, 
but to be inserted at the bottom of page 9 for continuity, 
would read (supporting references to the record being 
given in brackets at the end of each paragraph): 

“The railroads, which have participated in the han¬ 
dling of the 271, 878 tons (4484 cars) of coal moved to 
Plant Urquhart in the 12 months period since it began 
to receive coal in October 1953 and through September 
1954, are set forth below in alphabetical order, with the 
total number of such cars originated on their repective 
lines and the total number of such cars handled over 
their lines (which latter figure includes cars origin¬ 
ated). 

Cars of Plant Cars of Plant 
Urquhart Coal Urquhart 
Originated Coal Handled 


Chesapeake & Ohio 
Charleston & Western 

1060 

1060 

Carolina 

— 

4484 

Clinchfield 

1871 

4405 

Interstate 

554 

591 

Louisville & Nashville 

74 

74 

Norfolk & Western 

925 

925 

Seaboard 

. 

43 

Southern 

— 
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[Recapitulation from Exhibit 8, pp. 3 and 4]. 
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1075 “The gross revenues to the participating rail¬ 
roads was $1,194,691, with Charleston & Western 
Carolina getting $588,485 and Clinchfield receiving 
$491,484.15.” 

[Exhibit 8, pp. 4 and 5; Tr. 109]. 

“The prospective loss of freight revenues to these 
same railroads if Plant Urquhart uses gas to the extent 
predicted on page 4 of the application, where the 
figure was 11,169,000 mcf as compared with later esti¬ 
mates of 10,072,000 mcf, is as follows (based on loss 
of 407,000 tons of coal traffic in one year): 


Chesapeake & Ohio $67,511 

Charleston & Western Carolina 852,130 

Clinchfield 740,171 

Interstate 24,170 

Louisville & Nashville 9,699 

Norfolk & Western 28,368 

Seaboard 4,195 

Southern 4,462 


Total ,$1,730,706” 


[Exhibit 8, p. 6]. 

“Charleston & Western Carolina and Clinchfield are 
the railroads having the major interest since they 
make up the direct rail route to Plant Urquhart from 
the coal territory involved.” 

[Exhibit 5]. 

“Coal revenues in general and coal revenue to 
Plant Urquhart are a major factor in the gross reve¬ 
nues of C&WC. In 1953 coal represented 23% of 
C&WC gross freight revenue, 19% of carloads, and 
27% of tonnage. For the first 12 months of deliveries 
to Plant Urquhart, ending September 1954, th£ coal 
revenue to C&WC was $588,485 and equal to 78% 
of C&WC net railway operating income of $752,435, 
and 9.2% of C&WC gross freight revenue of $6,409,653 
for the same period. Net railway operating income is 
determined before deducting fixed charges which were 
over $400,000 on C&WC in 1953.” 


[Exhibit 8, pp. 1, 6; Exhibit 7, pp. 10-17]. 
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1076 “The latter figures were taken from the actual 
movement of 271,878 tons of coal to Plant Urquhart 

in the 12 months ended September 1954. The use of 
natural gas would displace much larger amounts of 
coal in future periods. 

“Numerous other statistics and comparisons were 
presented to show the serious effects loss of Plant 
Urquhart coal revenue would have on C&WC.” 

[Exhibits 7 and 8]. 

“Loss of this revenue would require C&WC to 
seriously curtail and possibly completely abandon its 
modernization program, and would deal a severe blow 
to net income, which, with declining carloadings gen¬ 
erally, could result in a deficit.” 

[Exhibit 7, pp. 7, 17]. 

“Figures were presented showing that C&WC had 
made large capital investment in road and equipment 
between 1946 and 1953, and that much of these expend¬ 
itures had been found to be closely related to national 
defense and had been covered by Certificates of Neces- 
city issued by the Office of Defense Mobilazation. 
Outstanding indebtedness had been increased from 
$5,726,825 in 1946 to $9,758,806 at the end of 1953, 
with principal payments on new equipment obliga¬ 
tions requiring over $600,000 in 1953. Interest on 
mortgage and equipment debt in 1946 was $291,791, 
whereas, in 1953 interest on equipment debt alone was 
$157,003 and on mortgage debt $248,900, total $405,- 
903.” 

[Exhibit 7, pp. 10-11]. 

“C&WC provides common carrier rail service to 
numerous military installations, as well as extensive 
service to the general public.” 

[Exhibit 7, p. 9; Exhibit 8, p. 1]. 

“Plant Urquhart will not be able to operate without 
the service of C&WC because of the inability of 

1077 Southern Natural Gas to supply its entire fuel needs 
even in the first year of proposed gas service, and 

the Plant’s coal requirements will increase from year 
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to year as the other demands for natnral gas take 
priority, and other fuel must be available to Plant 
Urquhart dne to the 30-mhrate cancellation provision 
of the contract with Southern. Plant Urquhart is 
integrated into a system which has much hydro-elec¬ 
tric generation, and during favorable water conditions 
is used principally for peaking service. Southern 
estimates that only V 3 as much gas will be available 
to Plant Urquhart in January 1956 as in September 
1956. As a result, Plant Urquhart’s need for coal as 
fuel could arise during the season of greatest demand 
for its generating capacity.” 

[Application, pp. 4-5; Exhibit 4, p. 10; Exhibit P to Appli¬ 
cation; Tr. 273; Exhibit 3, Witness Ivey, p. 7]. 

“The Railroad Interveners also presented facts to 
show the importance of Plant Urquhart coal revenues 
to Clinchfield Railroad, and of the investment which 
that carrier has in coal carrying equipment and in its 
properties in general. Data was also presented re¬ 
garding other rail carriers’ dependence on coal reve¬ 
nues, and of their common carrier obligations to 
provide freight and passenger service and of their 
necessary investment.” 

[Tr. 107-111; Exhibits 9, 10; Exhibits 6, 8; Tr. 100-101]. 

m 

Exceptions to Findings and Conclusions op Facts Regard¬ 
ing Applicant and Generating Company. 

The Railroad Interveners take exception to numerous 
findings and conclusions of fact regarding the Applicant 
and the Generating Company, not so much on the grounds 
of inaccuracy in what was set out by the Examiner, 
but on the grounds of failure to state related facts 
1078 which bear directly on the question of public con¬ 
venience and necessity. The exceptions are spe¬ 
cifically set out hereinafter, and supporting record ref¬ 
erences are given in brackets at the end of each proposed 
substitution. 




A. Exception is taken to the sentence on page 3 of the 

Examinees Decision, reading: 

“Southern proposes to deliver and sell Generating- 
Company such quantities of gas as it may from time 
to time have available for delivery to Plant Urquhart 
up to the entire fuel requirements of the plant. • • •” 

Proposed substitution: 

“Southern proposes to deliver and sell Generating 
Company such quantities of gas as it may from time 
to time have available for delivery to Plant Urquhart 
up to the entire fuel requirements of the plant, how¬ 
ever, the application estimated that fuel requirements 
of Generating Company could be met only on 320 days 
per year for an aggregate of 11,169,000 mcf annually 
and testimony at the hearing reduced the amount to 
be available in 1956, the first year of expected full 
operation at Plant Urquhart, to approximately 10,- 
072,000 mcf.” 

[Application, p. 4; Exhibit 3, Witness Ivey, p. 7]. 

B. Exception is taken to the sentence on page 3, reading: 
“The sale will be made on an interruptible basis.” 

Proposed substitution: 

“The sale will be based on off-peak deliveries and 
will be fully interruptible on 30 minutes notice without 
explanation and for any reason that Southern may 
have, including a more favorable price in some other 

1079 contract; however, Generating Company is obligated 
to take all gas made available up to its entire fuel 
requirements. ” 

[Contract, Exhibit P to Application, Item H]. 

C. Exception is taken to the sentence on page 3, reading: 

“Southern estimates that it will be able to deliver 
approximately 10,072,000 Mcf annually after Plant 
Urquhart is in full operation.” 

Proposed substitution: 

“Southern estimates that it wlilbe able to deliver 
approximately 10,072,000 Mcf in 1956 after Plant Ur- 
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quhart is in full operation, however, the available 
gas will decrease as the annual requirements of Appli¬ 
cant’s resale customers increases, and it is anticipated 
that normal future growth will fully utilize capacity.” 

[Item H, Application, pp. 4-5]. 

D. Exception is taken to the last paragraph on page 3 
for failure to include a second sentence, reading: 

“The Plant is located on the Savannah River near 
Augusta, Georgia, and the plant site adjoins the right 
of way of Charleston & Western Carolina Railway 
Company.” 

[Item H, Map, Exhibit F thereto]. 

E. Exception is taken to the failure to find in the third 
full paragraph on page 4 that: 

“Other gas customers in the area of Plant Urquhart 
pay 34^ per Mcf.” 

[Item H, Application, p. 4; Tr. 58-62]. 

F. Exception is taken to the last sentence of the third 

full paragraph on page 4, reading: 

1080 “Southern may prevent such discontinuance by re¬ 
ducing the price of its gas to meet the cost of the 
competitive fuel.” 

Proposed substitution: 

“In such case Generating Company must give 4 
months notice to Southern of its intent to discontinue 
the purchase of gas, but Southern may prevent such 
discontinuance by reducing the price of gas to the 
cost of the competitive fuel and giving notice to Gene¬ 
rating Company at least one month before the end of 
the 4 months notice period.” 

[Item H, Exhibit P thereto, § 3]. 

G. Exception is taken to the failure of the first full 
paragraph on page 5 to find that: . 

“It is estimated that at least 92,000 tons of coal will 
be required in the year 1956, with increasing amounts 
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required from year to year thereafter as other demands 
for gas use the capacity of Southern’s pipeline.” 

[Exhibit 4, Exhibit A thereto, Sheet 3; Item H, Application, 
pp. 4-5]. 

H. Exception is taken to the paragraph on page 7, 
reading: 

“The record shows, and it is found, that Southern 
has sufficient pipeline delivery capacity to make the 
contemplated deliveries to Generating Company. There 
is no question of peak capacity involved, for the sale 
would be made on a fully interruptible basis.” 

Proposed substitution: 

“There is no question of pipeline capacity involved 
here as Southern assumes no obligation to provide 
any gas and deliveries will be on a fully interruptible 
basis on 30 minutes notice for any reason.” 

[Item H, Application, Exhibit P thereto]. 

1081 I. Exception is taken to the last sentence on page 

7, reading: 

“Although Southern indicated on the record that it 
would apply for an extension of its certificate authority 
for the remaining construction authorized in Docket 
No. G-1907, its evidence of its ability to supply Plant 
Urquhart was based upon the 939,000 Mcf capacity 
which would result from facilities already constructed 
and facilities then being constructed.” 

Proposed substitution: 

“Although Southern indicated on the record that it 
would apply for an extension of its certificate authority 
for the remaining construction authorized in Docket 
No. G-1907, its evidence of its ability to supply any 
gas to Plant Urquhart, on the off-peak, fully inter¬ 
ruptible basis contemplated here, was based on the 
939,000 Mcf capacity which would result from facilities 
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already constructed and facilities then being con¬ 
structed.” 

[Exhibit 3, Witness Ivey, p. 3]. 

J. Exception is taken to the top paragraph on Page 8 

because of its failure'to also state: 

“The above is based on a cost of gas at Southern’s 
main line of 20.354 cents, but even with such cost of 
gas at Applicant’s main line adjusted upward to 22.9 
cents to reflect a proposed rate increase filed with the 
Commission on September 30,1954 and now under sus¬ 
pension, such net operating revenues from the sale, 
over and above the rate of return included in such 
resale rate, would be $192,000 per year. The above 
estimates of annual net operating revenue are based 
on sales of gas to Generating Company in the first 
year, and such sales would be reduced as future years 
increased the other demands on Southern’s system.” 

[Item A, Exhibit N thereto; Tr. 74; Item H, p. 5]. 

1082 K. Exception is taken to the paragraph on page 

10, reading: 

“As has been stated, the sale will yield Southern 
$312,231 in net revenues in excess of a regulated return 
on all property involved in the service, except the 
Plant Urquhart lateral Southern presented evidence 
to the effect that, from a corporate point of view, it 
urgently needs this additional revenue to offset a very 
large loss in revenues recently suffered by reason 
of a decision of Georgia Power Company to reduce 
to contract minima its purchases of gas from Southern 
and Southern’s resale customer, Atlanta Gas Light 
Company, for use at two generating plants in Georgia. 
The record shows that this reduction in sales to Georgia 
Power Company will result in an annual loss of South¬ 
ern of gas sales in excess of 16 million Mcf per year.” 

Proposed substitution: 

“As has been stated, during the first year of service 
to Generating Company after all 3 units are in opera¬ 
tion the sale will yield Southern $312,231 or $192,000 
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net operating revenue depending on the cost of gas. 
Southern presented evidence to the effect that it 
needed this sale to offset recent losses in revenue, 
and to use idle capacity created by recent reduction 
to contract minima of gas purchases by Georgia Power 
Company, but it also presented evidence that it was 
working on a new price to regain those sales. South¬ 
ern’s income statement for 12 months ending May 31, 
1954, shows Utility Operating Income of $10,527,160 
and net income of $7,157,763. There was no evidence 
that Southern would be faced with marginal revenues 
if the sales to Generating Company were not author¬ 
ized, and Southern was unable to state that such sales 
would result in reduced rates to its other customers.” 

[Item A, Exhibit N thereto; Tr. 74; Exhibit 3, Witness 
White, pp. 4-7; Tr. 68; Item A, Exhibit L thereto, Sheet 3; 

Tr. 72]. 

1083 L. Exception is taken to the paragraph on page 

11 which reads: 

“It is, of course, to the interest of Southern’s cus¬ 
tomers and the public which they serve that this trend 
towards an unbalanced system be minimized as much 
as possible so as to hold down Southern’s unit cost 
of service, which, of course, must be reflected in its 
rates.” 

That sentence should be stricken as there is no evidence of 
any possible reduction in rates to other gas customers, 
and because such a generalization can be made regarding 
any regulated public utility including these Railroad Inter¬ 
veners, as well as many other types of business. 

M. Exception is taken to the paragraph on pages 11-12, 
reading: 

“In view of the foregoing, it is found that Southern 
needs the additional outlet for its interruptible gas, 
represented by the Plant Urquhart sale, in order to 
secure a greater diversification of off-peak load and 
to increase its system load factor, and that this, in 
turn, will react to the benefit of Southern’s customers 
by tending to decrease and stabilize its cost of service 
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per Mcf of gas delivered. It, obviously, is undesirable, 
from the standpoint of gas customers, that the pipe¬ 
line serving them have a high percentage of unused 
capacity or be so greatly dependent upon one customer 
for market for its off-peak gas as Southern currently 
is.” 

Proposed substitution: 

“While it would be desirable that Southern have 
the additional outlet for its interruptible gas, repre¬ 
sented by the Plant Urquhart sale, in order to secure 
a greater diversification of off-peak load and to 
1084 increase its system load factor, and this, in turn, 
might react to the benefit of Southern’s customers 
by tending to stabilize its cost of service per Mcf of 
gas delivered, the same conclusion could be reached 
under any circumstances short of a 24-hour a day, 
year round, fixed demand for entire pipeline capacity. 
This is not a sufficient showing to outweigh the adverse 
economic effects which a granting of this application 
would cause to Charleston & Western Carolina Rail¬ 
way Company, another regulated public utility with 
even greater public obligations, and whose services 
would remain essential to operations of Generating 
Company.” 

N. Exception is taken to the paragraph on page 12, 
reading: 

“The argument of the coal intervenors that gas 
should be saved for higher priority uses rather than 
burned under boilers in the generation of electricity 
has little force in this case, in view of Southern’s proof 
that it can supply the needs of Plant Urquhart for 
more than twice the primary contract term without 
diminishing the supply of natural gas available to 
its other consumers.” 

Proposed substitution: 

“The arguments of the Coal and Railroad Interve¬ 
ners that gas should be saved for higher priority uses 
rather than burned under boilers in the generation 
of electricity is a factor in this case, in that Southern 
anticipates growth of other demands on its system 
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to utilize full capacity and the system was designed 
and authorized on the basis of such expected needs. 
Rapidly increasing national demands for natural gas 
for higher priority uses require conservation of re¬ 
sources, and particularly in the circumstances here.” 

[Item H, pp. 4-5]. 

O. Exception is taken to the sentence on page 12, 

reading: 

1085 “It is estimated that some 92,000 tons of coal will 
continue to be used each year during periods of 
interruption or curtailment of gas service.” 

Proposed substitution: 

“It is estimated that some 92,000 tons of coal will 
continue to be used in 1956 during periods of interrup¬ 
tion or curtailment of gas service. Increased amounts 
of coal will be required in future years as available 
gas decreases.” 

[Exhibit 4, Sheet 3 of Exhibit A thereto; Item H, pp. 4-5]. 

P. Exception is taken to the sentence on page 13, reading: 
“The savings to Georgia Power Company and South 
Carolina Electric & Gas Company should eventually 
redound to the benefit of the consumers of electricity 
which they distribute.” 

Proposed substitution: 

“Generating Company estimated the savings to its 
three customers in the year 1956, when all 3 units of 
the Plant are operating and maximum gas will be 
available, as follows: 

Georgia Power Company $100,000 

duPont 75,000 

South Carolina Electric & Gas Co. 225,000 

No witnesses were provided by these three concerns 
so there is no testimony about reducing rates for elec¬ 
tricity. However, it is readily seen that Georgia 
Power Company’s 500,000 customers would only aver¬ 
age about 20^ annual saving each, and that the 155,000 
customers of South Carolina Gas & Electric Company 
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would only average about $1.50 annual saving each, 
and, of course, as available gas decreased in future 
years the potential savings would be less.” 

[Exhibit 4, pp. 4-5, 12-13; Item H, p. 5]. 

1086 Q. Exception is taken to the sentence on page 14, 
reading: 

“This fact was admitted in the brief of the railroad 
intervenors and must be accepted as proven.” 

Proposed substitution: 

“This fact was admitted in the brief of the railroad 
interveners and must be accepted as proven, but it 
was also pointed out that nothing prevented the rail¬ 
roads from making a 40^ reduction in rates by usual 
tariff publication procedures.” 

[Railroad Interveners ’ Brief, footnote p. 7]. 

R. Exception is taken to failure of the paragraph ending 
in the middle of page 15 to include a last sentence reading: 

“It is important to note, however, that such savings 
will decline each year as available gas supply de¬ 
creases.” 

[Item H, p. 5]. 

S. Exception is taken to the sentence on page 15, reading: 

“This possibility, of course, exists in every case where 
competition between the two fuels is involved, but 
there is nothing in this record to indicate more than 
the possibility!” 

Proposed substitution: 

“Testimony of Applicant revealed that the trend of 
gas prices was up, and that gas prices at the Georgia 
Power Company plants it served were less than the 
27^ proposed at Plant Urquhart; and also that de¬ 
livered coal prices had been substantially reduced 
to the Georgia Power Company plants.” 

[Tr. 64, 67]. 
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1087 T. Exception is taken to the sentence on page 16, 
reading: 

“Again, Generating Company and the public which it 
serves would profit.” 

Proposed substitution: 

“While the 3 customers of Generating Company, and 
their public, might profit to some slight extent, the 
Railroad Interveners and the public dependent on 
them would suffer during the period large quantities 
of gas are made available to Plant Urquhart. Since 
Plant Urquhart will at all times be forced to rely 
upon the Railroads for part of its fuel supply it, too, 
will suffer from any freight rate increases or deteri¬ 
oration of rail service resulting from loss of this coal 
freight revenue.” 

U. Exception is taken to the paragraph on page 16, 
reading: 

“In essence the competitor interests argue herein 
that this Commission by denying this application sup¬ 
presses competition for the benefit of such parties. 
That, of course, is not a proper basis of denying the 
proposed service which will produce substantial bene¬ 
fits to the gas and electric customers affected. 

The paragraph should be deleted because it is garbled and 
because its apparent intended meaning is contrary to law. 
As will be discussed more fully in our separate statement 
of reasons supporting these exceptions, this Commission 
must determine the requirements of public convenience 
and necessity, and such determination cannot be made in 
a vacuum ignoring the effects on other utilities whose 
public obligations are much broader and which are fully 
regulated by another agency of the United States. 
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1088 IV 

Exceptions to Ultimate Findings and Conclusions and 

to Order 

A. Exception is taken to the Findings and Conclusions 
numbered 1-5 on pages 16-17 of the Examiner’s Decision, 
and particularly to Finding 4 which reads: 

“(4) The construction and operation of the facilities 
proposed by Applicant are required by the public 
convenience and necessity, and a certificate there¬ 
for should be issued as hereinafter ordered and 
conditioned.” 

Proposed substitution for all five numbered paragraphs: 

“(1) Determination of the requirements of public con¬ 
venience and necessity requires that weight be 
given to the adverse effects of the proposed gas 
service upon the revenues of the railroad co mm on 
carriers now providing service to Plant Urqu¬ 
hart, and whose services will remain essential to 
the Plant and the general public. 

(2) There is no showing that public convenience and 
necessity require that gas be made available to 
Plant Urquhart on a fully interruptible basis, 
where gas cannot meet the entire fuel require¬ 
ments of the Plant and cannot be relied upon to 
be available at any time, or even to the same 
extent in future years; and there is no showing 
of real financial need by Applicant for added 
revenues to prevent marginal operation, and there 
is no showing of any significant benefit to the 
general public by way of either reduced gas or 
electric rates. 

(3) Conservation of natural gas to meet rapidly ex¬ 
panding area demands for preferential uses pre¬ 
cludes the use of natural gas as boiler fuel at 
Plant Urquhart. 

1089 (4) The application should be denied as not re¬ 

quired by public convenience and necessity.” 

B. Exception is taken to the form of the order, which 
should be stricken entirely and the following substituted: 
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“The application of Southern Natural Gas Company 
in Docket G-2499 for a certificate of public conven¬ 
ience and necessity to construct certain pipeline facili¬ 
ties to reach South Carolina Generating Company 
near Augusta, Georgia, all as more fully described 
in the application, be and the same is hereby denied.” 

V 

Conclusion 

Wherefore, these Railroad Interveners pray that this 
Commission review and reverse the Decision of the Pre¬ 
siding Examiner, and issue an order denying the applica¬ 
tion herein. 


VI 


Motion fob Oral Abgument 


The Railroad Interveners hereby move this Commission, 
pursuant to Section 1.31 of the Rules of Practice and 
Procedure, to issue an order granting to Interveners an 
opportunity to present oral argument before the Commis¬ 
sion with respect to any issues arising in this proceeding 
and with respect to all of the foregoing exceptions. 
1090 Intervener’s motion is based on the grounds that 
the Examiner’s Decision, if allowed to stand, would 
seriously and adversely affect the interests of these Inter¬ 
veners by reason of the displacement of substantial quan¬ 
tities of coal by natural gas and the resultant loss of 
freight revenues. Interveners, therefore, believe that it is 
in the interest of this Commission in reaching a determina¬ 
tion as to the requirements of public convenience and 
necessity, as well as in the interest of these Interveners, 
that oral argument before the full Commission be heard 
prior to final decision herein. 

vn 


Petition to Reopen Proceeding 

Pursuant to Rule 1.33 of this Commission’s Rules of 
Practice and Procedure, these Interveners request that 
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this proceeding be reopened for the purpose of taking 
additional evidence of the serious adverse effects the loss 
of Plant TJrquhart coal traffic would have upon the Rail¬ 
road Interveners and particularly Charleston & Western 
Carolina Railway Company. The record contains numer¬ 
ous comparisons and data to illustrate the adverse effects 
on the railroad revenues to an extent which was felt 
to be sufficient in the face of the uncertainties 

1091 and hypothetical nature of any application case, 
and the actual facts regarding the relation of Plant 

Urquhart coal traffic to C&WC revenues in the 12 months 
ending September 1954 were plainly illustrated by show¬ 
ing that C&WC received $588,485 from Urquhart coal in 
that period, which amount was equivalent to 78% of 
C&WC net railway operating income of $752,435 and 9.2% 
of C&WC gross freight revenue of $6,409,653 for the same 
period. 

The Railroad Interveners feel that this record fully 
demonstrates that loss of Plant Urquhart coal traffic will 
have a very serious effect on the revenues of C&WC and 
a lesser, but serious, effect on other rail carriers. How¬ 
ever, the Examiner stated on page 9 that the railroads 
had not made a showing of “actual net loss to them in 
operating revenues”. 

If this Commission is not satisfied that the record shows 
that substantial adverse revenue effects on the rail carriers 
will result from a grant of this application, then these 
Railroad Interveners submit that their long years of pub¬ 
lic service and continued obligation to provide service re¬ 
quire that they be given an opportunity to spell out in 
further detail the adverse revenue effects that would 
befall them. 

1092 Wherefore, these Interveners pray that this 
Commission reopen this proceeding for the purpose 

of taking further evidence regarding the substantial ad¬ 
verse effects the grant of this application would have on 
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the railroad revenues, and particularly the revenues of 
Charleston & Western Carolina Railway Company. 

Respectfully submitted, 

U. B. Ellis 
Law Department 
Atlantic Coast Line 
Railroad Company 
Wilmington, North Carolina 
Attorney for Railroad 
Interveners 

Dated: 

February 23, 1955 


1120 BEFORE THE 

FEDERAL POWER COMMISSION 
OF THE UNITED STATES 

Docket No. G-2499 
In the Matter of 

Southern Natural Gas Company 

Exceptions to Decision and Findings of Presiding Examiner To¬ 
gether With Seasons in Support of Exceptions and Motion 
for Oral Argument 

Come now National Coal Association, United Mine 
Workers of America and Fuels Research Council, Inc. 
and, pursuant to Section 1.31 of the Commission’s Rules 
of Practice and Procedure, respectfully submit their ex¬ 
ceptions to the Decision of the Presiding Examiner dated 
February 2, 1955 and issued on February 4, 1955 in the 
above-entitled matter. 

I 

These intervenors take exception to the first full sen¬ 
tence appearing at the top of page 6 of the Presiding 
Examiner’s Decision, which reads as follows: 
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“Therefore, even if Southern had added nothing to 
its reserves since the conclusion of the G-1907 pro¬ 
ceeding, it would have sufficient gas to supply Plant 
Urquhart for more than seven years without diminish¬ 
ing the total quantity of gas available for service to 
other customers.” 

Proposed Substitution: 

“The proposed sale of gas to Plant Urquhart in the 
annual quantities estimated will greatly diminish the 
overall gas supply of Southern Natural Gas Company 
which would otherwise be available for later higher 
purpose uses by other customers of Southern.” 

The above excepted-to statement of the Presiding Exam¬ 
iner that the sale to Plant Urquhart would be made with¬ 
out diminishing the total quantity of gas available for 
service to other customers is clearly too broad and with¬ 
out proper foundation in the record. 

1121 n 

These intervenors take a general exception to that por¬ 
tion of the Decision under the heading “Public Conven¬ 
ience and Necessity” commencing at page 8 and including 
all of pages 9, 10, 11, 12, 13, 14, 15, that portion of page 
16 down to the heading entitled “Findings and Conclu¬ 
sions.” 

Proposed Substitution: 

The following is suggested in substitution for that por¬ 
tion of the Decision excepted to above and entitled ‘Tub- 
lie Convenience and Necessity”: 

“Although the principal issue in this case is whether 
the proposed service is required by the public con¬ 
venience and necessity, there are many divergent fac¬ 
tors which must be carefully considered in determin¬ 
ing this issue, not the least important of which is the 
matter of conservation of natural gas. The matter of 
conservation in fact is the paramount issue in this 
proceeding in determining the overall question of pub¬ 
lic convenience and necessity. Another important fac- 




56 


tor from an economic point of view is the effect that 
the proposed sale will have upon the competing fuel 
and railroad interests as compared to the effect upon 
Applicant and South Carolina Generating Company. 
The coal, labor and railroad interests contend that the 
public convenience and necessity does not require the 
proposed service for the reason that such sale of gas 
would result in serious loss of revenue to the coal 
producers, the mine employees and to the railroads 
which haul the coal to Plant Urquhart, and in addi¬ 
tion to which, that it would result in the dissipation 
of a highly valuable exhaustible natural resource by 
its use as boiler fuel in a steam electric generating 
station. Evidence was placed into the record show¬ 
ing how this sale would affect the coal and railroad 
industries. The coal and labor intervenors also pre¬ 
sented evidence showing the comparative fuel costs 
as between natural gas and coal, if natural gas is 
used at Plant Urquhart, pointing out the relative dif¬ 
ferences in costs which would result. Southern and 
Generating Company, on the other hand, introduced 
evidence intended to show that the proposed sale 
would be beneficial to both from an economic point of 
view. Upon consideration of the record it is con¬ 
cluded that the comparatively small benefits which 
1122 might accrue to Southern and Generating Company 
are far outweighed by the detriment which would be 
incurred by the coal, labor and railroad interests, and 
to the public because of the wasteful use of natural 
gas as proposed herein. 

Generating Company estimates that, after installa¬ 
tion of the third generating unit, it will produce about 
10,364,000,000 Kwh annually in 1956 and thereafter. 
On the basis of 9500 BTU/Kwh it would require about 
456,267 tons of coal annually to generate this amount 
of electricity if natural gas is not available. If natu¬ 
ral gas is used Generating Company would continue 
to use about 98,000 tons of coal annually as standby 
but between 350,000 and 358,000 tons of coal would be 
displaced. The evidence shows that coal currently 
costs $4.00 per ton, F.O.B. mine, although somewhat 
lower quality coal is readily available at considerably 
lower cost and could be used with equal efficiency in 
Plant Urquhart’s boilers. Assuming that natural gas 
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would displace approximately 350,000 tons of coal, 
there would be a loss in revenue to the coal industry 
of about $1,400,000 per year, and a comparable loss to 
the railroads in coal freight revenues. Included in 
this, of course, are the losses in wages to the coal 
miners and the railroad employees. 

Most, if not all, of the coal used to Urquhart comes 
from Southwest Virginia and the Big Sandy-Elkhom 
fields of Kentucky. Evidence was introduced by the 
coal intervenors showing that the coal industry in 
these areas as well as nationally is in a seriously de¬ 
pressed financial condition. It is evident from the 
record that if natural gas should displace coal at 
Urquhart it would be a severe blow to this already 
distressed industry. 

The railroad intervenors presented evidence show¬ 
ing how the loss in freight revenues would be distrib¬ 
uted among the various roads handling traffic to Plant 
Urquhart and demonstrating the importance of this 
and other coal traffic to their overall revenue picture. 
Evidence of record also shows that the Charleston and 
Western Carolina Railway, which carries the coal 
from connecting points with other railroads to Plant 
Urquhart, has since 1951 and presently is carrying 
on a modernization program which would have to be 
cut decidedly or abandoned altogether if the coal ton¬ 
nage to Plant Urquhart is lost to natural gas. 

Evidence was presented showing the declining life 
index of natural gas reserves in the United States and 
particularly in the States of Louisiana and Texas, 
from which Applicant takes the major portion of its 

gas supply. The reserve life index for the United 
1123 States as a whole dropped from 32.49 years in 1946 

to 22.88 years in 1953. For the corresponding years 
the life index in the State of Texas dropped from 
41.18 years to 22.82 years and in Louisiana from 36.87 
years to 24.07 years. Conversely, the use of natural 
gas as boiler fuel for the production of electric energy 
has been rapidly and steadily increasing to the point 
where more than 1 trillian cubic feet were so used in 
1953. These figures clearly demonstrate the need to 
minimize the economically wasteful use of natural gas 
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to the end that an early, premature exhaustion of this 
highly valuable natural resource may be avoided. 

If Southern were permitted to render the service 
proposed in its application, it would deliver and sell 
large volumes of natural gas on an interruptible basis 
for boiler fuel use. The utilization of large volumes 
of natural gas under boilers of an electric generating 
plant tends to dissipate natural gas reserves other¬ 
wise available for essential domestic and general serv¬ 
ice use. 1 It should be permitted only on a positive 
showing that it is required by public convenience and 
necessity. 2 It is clear from the record that Applicant 
has not made a positive showing that the public con¬ 
venience and necessity requires the service proposed 
herein and it is so found. 

Southern presented evidence to the effect that if the 
sale to Generating Company is made, such sale will 
improve its system load factor by about 2.51 percent. 
Outside of broad generalizations no evidence of any 
kind was presented showing how this small increase 
in load factor would affect the company and its exist¬ 
ing customers. Although Southern’s system load fac¬ 
tor has decreased from 89.82 percent in 1950 to 78.91 
percent in 1954, this reduction was brought about 
mainly because of the increase in capacity on South¬ 
ern’s system as a result of its recent expansion pro¬ 
gram, most of which was authorized in Docket No. 
G-1907. The predicted load growth on the system has 
not as yet taken up the slack, due to the fact that 
sales of interruptible gas have not been as great as 
anticipated. This situation, however, does not war¬ 
rant the issuance of the certificate of public conven¬ 
ience and necessity requested. 

1124 Generating Company presented evidence purport¬ 
ing to show that the utilization of gas at Plant 
Urquhart in approximately the quantities which 
Southern expects to be able to deliver would result in 
a savings of about $393,000 annually below costs 

1 Order in the matter of Mississippi River Fuel Corp., Docket G-1995, issued 
December 14,1953, mimeo. copy p. 2. 

2 Opinion No. 250, in the matter of Mississippi River Fuel Corporation, 
Docket No. G-1995, issued May 11, 1953, mimeo. copy p. 5. 
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which would be experienced if the plant were oper¬ 
ated with coal as the only fuel. The coal intervenors 
contend that the maximum savings which Generating 
Company could derive would be about $75,000 per 
year. This difference in estimated savings is due in 
large part to conflicting estimates of the relative ther¬ 
mal efficiency as between coal and gas. The question 
of the efficiency of natural gas as compared to coal 
when fired in the boilers of Plant Urquhart is an im¬ 
portant factor in considering the economic advantages 
or disadvantages which might accrue to Generating 
Company by converting to natural gas. 

Plant Urquhart is a new generating station, the first 
units of which went into operation in December, 1953; 
two 75,000 KW units are presently in operation and 
a third unit, which is under construction and is ex- 

f ected to be in operation by late Summer or early 
'all of 1955, will have a rated capacity of 100,000 
KW. The comparative cost figures which were used 
by both Generating Company and the coal intervenors 
were based upon the plant having the third unit in 
operation. Natural gas has never been used in the 
boilers of Plant Urquhart, therefore there is no actual 
experience upon which the comparative efficiency of 
the two fuels can be determined. The estimates of the 
expected performance, therefore, were based upon 
both witnesses’ judgment from data which both could 
gather on the use of gas in similar plants. The wit¬ 
ness for the coal intervenors used a differential of 
5 percent greater efficiency of coal over gas and the 
witness for Generating Company used only 3 percent. 
The former based his figure on (a) the fact that the 
boiler facilities at Plant Urquhart are all standard 
equipment comparable to that used in new modern 
power plants such as Plant Urquhart, (b) his own 
experience as a qualified fuel engineer, (c) the widely 
recognized engineering handbooks or textbooks deal¬ 
ing with the subject, (d) actual fuel cost studies made 
by him for the Georgia Power Company and other 
companies in which he used 5 percent greater effi¬ 
ciency, and (e) the actual experience of the nearby 
Lee Plant of the Duke Power Company which burns 
both coal and gas, the reports of which to the Federal 
Power Commission show a comparative thermal effi- 
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ciency of 6 percent coal over gas. The witness for 
Generating Company on the other hand based his 
judgment npon (a) the operations at South Carolina 
Electric and Gas Company's Plant Hagood, which 
uses oil and gas, and (b) a letter from the District 
Engineer of the manufacturer of the boiler facilities 
installed at Plant Urquhart. The letter does not con¬ 
stitute a guarantee of efficiency, however, nor does it 
purport to show that it is based upon any study made 
by the manufacturer. 

1125 The 5 percent efficiency figure is clearly the more 

accurate figure to use. The coal witness quoted 
actual experience in nearby and comparable plants 
backed up by standard textbook references support¬ 
ing his position, whereas the witness for Generating 
Company based his judgment upon the use of natural 
gas at a plant which uses only oil and natural gas 
and which has never used coal, and upon a letter from 
a Regional or District Engineer of the manufacturer 
of boiler equipment. Applying the 5 percent differen¬ 
tial in efficiency as used by the coal witness, the sav¬ 
ings to Generating Company by converting from coal 
to natural gas calculates out to only about $75,000 per 
year. No evidence was presented showing how the 
customers of Generating Company would be affected 2 ^’ 
if at all. 

The estimated savings to Generating Company and 
the anticipated revenue to Southern are both based 
upon a contract price of 27^ per Mcf. This price was 
calculated on the basis of Southern's presently effec¬ 
tive resale rate for interruptible excess gas in its 
South Carolina rate zone. Southern presently has on 
file with the Commission a rate increase which would, 
if approved, increase the price of gas 2^ per Mcf. 
This would make the cost of gas to Generating Com¬ 
pany 29^ per Mcf. Such an increase in cost would 
completely wipe out the small savings which would 
accrue to Generating Company by converting to natu¬ 
ral gas and the Company would, in fact, be required 
to pay approximately $138,476 more annually in fuel 
cost if the price of gas were to be 29^. While South¬ 
ern can, of course, reduce the price of gas to Urquhart 
or keep it at the 27^ level, pursuant to the provisions 
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of the contract between it and Generating Company, 
the benefits to Southern and its customers would be 
correspondingly reduced. 

In view of the many considerations involved herein 
and as discussed hereinabove, particularly the uncer¬ 
tain economic benefits to either Southern or Generat¬ 
ing Company, the detrimental effect upon the com¬ 
peting coal and railroad industries and the wasteful 
boiler fuel use of gas proposed herein, it is concluded 
that the public convenience and necessity does not 
require that a certificate be issued. 

The reasons in support of the above suggested substitu¬ 
tion will be found in that portion of this document entitled 
“Reasons in Support of Exceptions.” 

1126 m 

These intervenors take exception to the Findings and 
Conclusions of the Examiner which are found on pages 16 
and 17, specifically Findings No. 3,4, and 5. In lieu thereof 
and in substitution therefor these intervenors suggest that 
the following proposed Finding and Conclusion be substi¬ 
tuted: 

(3) The proposed construction and operation by 
Southern of the facilities described in the application 
in this proceeding have not been shown to be required 
by public convenience and necessity and a certificate 
authorizing the construction thereof should be denied. 

IV 

These intervenors take exception to the proposed Order 
of the Examiner as found at pages 17 and 18 of the Deci¬ 
sion and propose that the same be entirely deleted and 
that in lieu thereof the following be substituted: 

WHEREFORE, it is ordered, subject to review by the 
Commission on appeal or upon its own motion as pro¬ 
vided in its Rules of Practice and Procedure that a 
certificate of public convenience and necessity be and 
the same is hereby denied. 
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Reasons in Support of Exceptions 

The principal overall issue in this case, of course, is 
whether the proposed service is or will be required by the 
present or future public convenience and necessity. Many 
elements go to make up this principal issue, including (1) 
the benefit to Southern Natural Gas Company and its con¬ 
sumers, (2) the benefit to Generating Company and its 
customers, (3) the effect upon the competing fuel and rail¬ 
road interests, and (4) the important element of conserva¬ 
tion. 

The Commission, in reaching a final decision in this 
matter, must, of course, weigh all of the elements and 
1127 view them in the light of its previous decisions. It 
is the contention of these intervenors that the detri¬ 
ment that would result to their interests and, secondly, the 
need for conserving our natural gas reserves for later 
higher-purpose uses far outweigh whatever benefits there 
are which might accrue to either Southern Natural Gas 
Company or South Carolina Generating Company and their 
customers. 

A. The Effect Upon the Coal and Railroad Intervenors 

Plant Urguhart is a new steam electric generating sta¬ 
tion, having gone into operation in December of 1953. It 
presently uses coal exclusively and would continue to do 
so if natural gas is not made available. If natural gas 
service is approved as requested, it would result in the 
direct displacement of approximately 350,000 to 358,000 
tons of coal annually. The Examiner takes the position 
that this potential loss in tonnage, with its consequent loss 
of revenue does not constitute sufficient detriment to these 
intervenors to warrant the denial of the certificate requested 
herein, especially in view of the fact that these intervenors 
did not place in the record evidence outlining the net loss 
in revenue. It is the position of these intervenors that 
evidence relating to the potential loss in net revenue is 
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neither required nor warranted by the circumstances of 
this case. It wonld have required bringing in numerous 
books and records of several coal companies and several 
witnesses to testify concerning the potential net loss in 
revenue. It would have resulted in a disclosure on an open 
public record of facts which would have undoubtedly served 
to jeopardize the relative competitive positions as between 
the various coal companies supplying Plant Urgu- 
1128 hart and those endeavoring to obtain all or a portion 
of that market. It is obvious that the displacement 
of about 358,000 tons of coal annually at a cost of $4.00 per 
ton at the mine is a substantial loss in revenue regardless 
of the fact that it is gross revenue. Included in the gross 
revenue figures are wages to mine workers, for example, 
and revenues used to defray in whole or in part the cost 
of operating the mines. The same situation applies to the 
railroads, but it is expected that those intervenors will 
state their position fully in this regard in exceptions to be 
submitted separately by them. 

The Examiner also takes the position that the testimony 
and other evidence of record showing the depressed con¬ 
dition of the coal industry is very general in nature. 
While, admittedly, the testimony concerning the depressed 
condition of the coal industry is of a general nature, it could 
not have been otherwise. It would have been necessary 
if the Examiner’s position were to be followed, to bring 
in to testify every producer who had suffered a loss of 
market or who had been required to curtail or close down 
operations altogether because of the inability to secure an 
outlet for his product. The evidence of record shows that 
in Southwest Virginia since 1952 the production of coal 
has dropped from 21,579,368 tons to 18,658,000 tons in 1954 
(based upon 6 months actual) or dose to a 3 million ton 
drop in production. (Exs. 11,12) The record also shows 
that not only have there been numerous dosing down of 
mines (Ex. 14) but that the mines operating are operating 
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at only 55.4 percent of their rated capacity. (Ex. 13) 

1129 In the Big Sandy-Elkhom District of Eastern Ken¬ 
tucky the record shows that 31 mines have suspended 

operations since January 1,1952, having in the aggregate an 
annual capacity to produce 2,206,250 tons and employing 
approximately 1,835 men. The record also shows that 
from January 1,1954 to October 1,1954 alone, the number 
of men employed was reduced by 1,265. (Ex. 21) It is 
common knowledge that the coal industry of the nation is 
in a distressed condition. This condition has been so seri¬ 
ous as to have been called to the attention of the President 
and, as this Commission knows, is the subject of extensive 
study by the Cabinet Committee on Energy Supplies and 
Resources Policy. These intervenors submit that the evi¬ 
dence of record clearly shows the depressed economic con¬ 
dition of the coal industry, not only in the areas from which 
Plant Urguhart draws its supply but nationally as well. It 
is the position of these intervenors that without regard to 
the precise injury that may be inflicted upon the coal in¬ 
dustry by a given project, the economic waste of natural 
gas for inferior purposes is contrary to the public interest. 
Where serious damage to the coal industry is a direct re¬ 
sult, it tends to accentuate the need for eliminating in so 
far as possible the inferior uses of natural gas. It is 
readily apparent that if the service proposed herein is per¬ 
mitted and the estimated displacement of coal follows, it 
will have a very serious and deleterious effect upon the 
coal and railroad industries. 

B. The Effect Upon Applicant 

Southern estimates that its net annual operating 

1130 revenues from the Plant Urguhart sale would be in 
the neighborhood of $312,231, assuming that the 

price of gas remains at 27^ per Mcf. If the price of gas 
at the main line is increased from 20.35^ per Mcf to 22.9^ 
per Mcf as assumed in Southern’s pending rate case, the 
company estimates that its annual net operating revenues 
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would be reduced to about $192,000 per year. (Tr. 70-74) 
When compared to Southern’s overall operating revenues 
for its entire system, these amounts are relatively small. 
They are so minor in consequence that Southern’s witnesses 
did not even attempt to prepare a study or submit evidence 
in the record showing how the revenues from the sale to 
Plant Urguhart would affect Southern or its customers. 
(Tr. 72) Southern argues and the Examiner takes the 
position that the sale to Plant Urguhart will improve South¬ 
ern’s system load factor. While this is true, the increase 
in load factor would be only about 2.51 percent. Such a 
small improvement in load factor could have very little 
effect upon the operations of Southern’s system. It has 
not been shown that it would result in any substantial 
benefit to its customers. Contrary to the Examiner’s find¬ 
ings, therefore, the record is nebulous as to the benefits, if 
any, which would accrue to Southern’s customers if the 
sale to Plant Urguhart is approved. 

C. The Effect Upon Generating Company 

The savings in fuel costs which might be realized by 
Generating Company depend entirely upon the compara¬ 
tive costs of coal and natural gas and the availability of 
natural gas in the quantities estimated. In estimating 
these savings, the efficiency differential between coal 
1131 and gas plays an important role. The coal witness, 
Mr. Hardy, used 5 percent, coal over gas, and Mr. 
Dibble, Manager of Production for Generating Company, 
used 3 percent. The Examiner, in accepting the 3 percent 
figure, as well as all other cost figures used by Generating 
Company, refers to Mr. Hardy’s testimony concerning the 
thermal efficiencies as ‘ * theoretical. ’ ’ Admittedly, the testi¬ 
mony is theoretical but that is equally true of Generating 
Company’s evidence in view of the fact that Plant Urgu¬ 
hart has never burned natural gas. The Examiner prem¬ 
ises his finding that the evidence submitted by Generating 
Company is more reliable on the grounds that the com- 
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pany’s witness, as manager of production, is acquainted 
with the operations of the plant, and that the manufacturer 
of the boiler equipment indicated that a 3 percent efficiency 
differential should be used. (Decision pps. 12-15) 

The mere fact that Mr. Dibble is Manager of Production 
at Plant Urguhart does not make him any more qualified 
than Mr. Hardy to estimate the relative thermal efficiencies 
of coal and natural gas. Indeed, the record is barren of 
any evidence showing that he is better qualified than the 
witness Hardy. If anything, the converse is true. All 
of the comparative cost figures used by Mr. Hardy in his 
estimate of fuel costs are entitled to great weight in view 
of that witness’ wide experience as a fuel engineer. (Tr. 
122-143, inch See also Reply Brief of these Intervenors) 
The statement of the Manufacturer’s district representa¬ 
tive is purely hearsay and entitled to no consideration at 
all. The manufacturer’s representation was contained in 
a letter which was identified and received in evidence 
1132 as Exhibit 23, over the objections of these interven¬ 
ors. (Tr. 268-269) It contains an opinion of one 
of Combustion Engineering Inc. ’s branch office representa¬ 
tives concerning the theoretical efficiency of the boilers at 
Plant Urguhart when using gas and coal. It is not a 
manufacturer’s guarantee nor does it refer to any report 
or study of Plant Urguhart’s boiler equipment by the man¬ 
ufacturer’s engineering department. It is clearly hearsay 
evidence. These intervenors did not have an opportunity 
to test by cross examination either the accuracy of the 
statement contained in the letter or the qualifications of 
the District Engineer who wrote the letter. It would be 
contrary to due process of law to give any weight at all 
to Ex. 23. The Examiner’s finding, therefore, that Gen¬ 
erating Company’s savings from the use of natural gas 
will be as predicted by that company is wholly without 
foundation in the record. These intervenors submit that 
on the basis of Generating Company’s showing in the rec- 


\ 


67 


ord it cannot be found that the public convenience and 
necessity require the service proposed. 

D. The Element of Conservation 

As pointed out hereinabove, these intervenors quite 
frankly believe that the most important issue confronting 
the Commission in deciding the matter herein is the ques¬ 
tion of conservation. These intervenors firmly believe 
that, if the principles enunciated in the Mississippi River 
Fuel case (supra) mean anything, then they must and 
should be applied to the application under consideration 
here. The volume of gas here is over twice as much 
1133 as that involved in the Mississippi River Fuel case. 1 

In this case Southern has presented no evidence that 
if it does not make the sale it will be caught by take-or-pay 
for clauses in its gas purchase contracts. Nor does it argue 
that it will suffer financially if the application is denied. 
Its sole argument in support of its application is that inter¬ 
ruptible sales have lagged behind earlier predictions due 
in part to cutbacks in takes by the Georgia Power Company. 

If the application is approved it would result in the waste 
of tremendous quantities of natural gas which would other¬ 
wise be available for later, higher purpose uses by South¬ 
ern’s other customers. The Commission is well aware of 
the advantages of conservation and has recognized that the 
boiler fuel use of natural gas is an inferior usage and that 
it tends to dissipate natural gas reserves otherwise avail¬ 
able for essential domestic and general service use. On 
numerous occasions the Commission has reiterated its posi¬ 
tion in this regard. (Memphis Natural Gas Company, 
Docket G-522, 4 F. P. C. 608, 610, 611; Northern Natural 
Gas Company, Docket G-533, 4 F. P. C. 1099,1100; Trans¬ 
continental Gas Pipe Line Corporation, Docket G-704, 7 

1 In that case the applicant proposed to sell and deliver approximately 4 
million Mcf to Union Electric Company of Missouri as compared to Southern’s 
proposal here to sell and deliver in excess of 10 million Mcf per year to 
Generating Company. 
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F. P. C. 24; Transcontinental Gas Pipe Line Corporation, 
Docket G-1277, 9 F. P. C. 32, 47; Piedmont Natural Gas 
Corporation, Docket G-1105, 9 F. P. C. 70, 87; Texas 
Gas Transmission Corporation, Docket G-1570, 10 F. P. C. 
391) 

1134 More recently the Commission has reviewed its 
responsibility under the Natural Gas Act of pre¬ 
serving natural gas for the long range benefit of the 
nation. In Opinion No. 269 (In the matter of Panhandle 
Eastern Pipe Line Company, Docket No. G-1116, et ah) 
the Commission reviewed its previous policies concerning 
rate matters and in doing so quoted, with approval, the 
dissenting Opinion of Mr. Justice Jackson in the Hope 
Natural Gas Company case where Mr. Jackson forcefully 
pointed out the need for preserving our limited natural 
gas reserves for higher purpose uses. (320 TJ. S. 591) 
The Commission also quoted the following from Mr. Jack¬ 
son’s concurring opinion in Colorado Interstate Gas Co. 
v. F. P. C., 324 U. S. 581, where he said: 

“I should like to reverse this case, not because I 
think the rate reduction is wrong, but because I think 
the real inwardness of the gas business as affects the 
future has been obscured by the Commission’s pre¬ 
occupation with bookkeeping and historical matters. 
Such considerations may be relevant to rate-base 
theories, but will not be very satisfying to a coming 
generation that will look back and judge our present 
regulatory method in the light of an exhausted and 
largely wasted gas supply.” (Ibid p. 615) 

After an extended discussion of the various Supreme 
Court cases relating to the rate question, and the general 
policies of the Commission in rate making, the Commis¬ 
sion stated, 

“No policy which, while immediately leading to some¬ 
what lower rates, fails to create an atmosphere favor¬ 
able to the exploration for natural gas by pipe line 
systems and a minimization of its flaring in produc¬ 
tion or waste in its utilization promotes the sound 
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conservation of this irreplaceable natural resource, 
which is in the long-rum, interest of the nation .” (Op. 
269, mimeo copy. Emphasis supplied) 

While it is true that the Panhandle case pertained to the 
question of establishing rates, it nevertheless clearly 

1135 points out the fact that the Commission has the 
duty to promote conservation of natural gas by 

preventing among other things its wasteful utilization. 
These intervenors believe that the principles enunciated 
in the Panhandle Eastern case (supra) should be applied 
with equal force to certificate matters such as the one 
under consideration here. Conservation at the well head 
which is now generally exercised is of little benefit in the 
long range interest of the nation if conservation is lacking 
at the point of consumption and large quantities of natu¬ 
ral gas are permitted to be dissipated under the boilers of 
large steam electric generating stations. Clearly, the Com¬ 
mission’s duty in this regard is to make every effort to 
minimize the wasteful use of natural gas and, as it held 
in the Mississippi River Fuel case, to permit it only when 
it is absolutely required in the public interest. The evi¬ 
dence of record showing the decline in the reserve life 
index of natural gas in the United States (Ex. 19) should 
be warning enough to the Commission that if natural gas 
continues to be wasted under boilers the day of reckoning 
is not too far distant when future generations will look 
back on “an exhausted and largely wasted gas supply.” 
(supra) 

Conclusion 

These intervenors submit that the applicant herein has 
not made a positive showing that the boiler fuel sale pro¬ 
posed is or will be required by the present or future pub¬ 
lic convenience and necessity, and that the application 
should be denied. 

1136 Motion for Oral Agbument 

National Coal Association, et al., hereby moves that the 
Commission, pursuant to Section 1.31 of its Rules of Prac- 
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tice and Procedure, issue an Order granting to intervenors 
an opportunity to present oral argument before the Com¬ 
mission with respect to any issues arising in this proceed¬ 
ing and with respect to all of the foregoing exceptions. 
These intervenors believe that it is in the public interest as 
well as to their interests that the Commission permit the 
argument of counsel before the full Commission prior to 
its final decision herein. As pointed out in other portions 
of this document, the proposed sale of natural gas to 
South Carolina Generating Company would have a very 
serious and detrimental effect upon the coal and railroad 
industries. These intervenors submit that it would aid 
the Commission in reaching a final decision in these mat¬ 
ters if it were to hear oral argument concerning the issues 
raised by the matter under consideration here. 

Respectfully submitted, 

McGbath & McGbath 

By: Jerome J. McGbath 
Tom J. McGbath 
Attorneys for National Coal 
Assn., et al. 

Dated at Washington, D. C. 

February 24, 1955 


1138 BEFORE THE 

FEDERAL POWER COMMISSION 

Docket No. G-2499 
In the Matter of 

Southern Natural Gas Company 

Answer of Southern Natural Gas Company to Petition for 

Reopening 

Comes now Southern Natural Gas Company (“South¬ 
ern”) and answers, as hereinafter set forth, the petition 
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of the railroad intervenors to reopen this proceeding for 
the purpose of taking further evidence. Southern opposes 
said petition and requests that it be denied. 

I 

In their petition, which accompanied their exceptions 
to the Presiding Examiner’s decision issued February 4, 
1955, the railroad intervenors base their request for re¬ 
opening upon the Presiding Examiner’s statement on 
page 9 of his decision that the railroads had not made 
a showing of actual net loss to them in operating revenues 
which would result from displacement of coal by gas at 
Plant Urquhart. 

It is plain from a reading of the entire decision that 
this fact was given only minor weight by the Presiding 
Examiner and that his conclusion that a certificate should 
be issued to Southern would have been the same 
1139 even if evidence had been available of the actual 
net loss to the railroads. 

Furthermore, the evidence presented by the railroad 
intervenors clearly shows that the accounting procedures 
of the railroads do not permit them to determine the net 
loss which would result from the loss of the Plant Urqu- 
hart business. This is evident from the testimony of the 
witness Ben H. Brown, Traffic Manager of the Charles¬ 
ton & Western Carolina Railway Company, the principal 
road involved. 

When confronted on cross-examination with the fact 
that the railroad exhibits showed prospective loss of only 
gross revenues, Mr. Brown stated (Tr. 169): 

“Under railroad accounting practices, I do not think 
it would be possible to subtract the cost on a given 
commodity • • # .” 

Then the following occurred: 

“Q. In other words, Mr. Brown, your accounting 
procedures just don’t permit you to break down the 
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cost attributable to the shipment of coal, but those 
costs nevertheless exist? 

“A. That is right. 

“Presiding Examiner: There is an element of 
cost, but the point you are making is that the 

1140 accounting does not permit you to say how much 
it should be surcharged? 

“The Witness: That is correct, yes, sir.” 

II 

The petition to reopen indicates on its face and the 
record conclusively shows that the railroad intervenors 
had adequate opportunity to present such evidence as they 
considered necessary to support their contentions and did 
in fact introduce voluminous data for that purpose. In¬ 
deed, an examination of the record shows that 145 pages 
of the 288-page transcript are devoted to the testimony 
of witnesses of the railroad and coal intervenors and that 
the railroad and coal intervenors presented 18 exhibits. 
Furthermore, the transcript shows that the combined time 
consumed by the witnesses of Southern and the intervenor, 
South Carolina Generating Company, both in presenting 
their case in chief and in rebuttal, was less than a day, 
while the railroad and coal intervenors consumed almost 
a day and a half. These time estimates, of course, include 
time consumed in cross-examination. 

In view of this state of the record it can scarcely be 
said that the railroad intervenors have not had an ade¬ 
quate opportunity to present their case. 

Four railroads appeared as intervenors and were ably 
represented by an attorney on the legal staff of the Atlan¬ 
tic Coast Line Railroad Company. An examination 

1141 of the record will show that their participation in 
the hearing was more active than in most certificate 

cases. 

Under these circumstances there is no justification for 
reopening the record for presentation of further evidence 
on their behalf. 
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Wherefore, for the reasons hereinabove stated. South¬ 
ern Natural Gas Company respectfully prays that the 
petition for reopening be denied. 

Respectfully submitted, 

Southern Natural Gas Company 

By: H. D. McHenry 
(Original Signed) 

H. D. McHenry 

Vice President. 


1143 UNITED STATES OF AMERICA 

before the 

FEDERAL POWER COMMISSION 

Docket No. G-2499 
In the Matter of 

Southern Natural Gas Company 

Answer of South Carolina Generating Company in Oppos i t i on 
to Petition to Reopen Proceedings 

South Carolina Generating Company, an Intervenor in 
the above-entitled proceedings, hereby answers, pursuant 
to Section 1.33(b)(2) of the Commision’s Rules of Prac¬ 
tice and Procedure, the Petition to Reopen Proceeding 
filed in this matter by Atlantic Coast Line Railroad ei al., 
and in support hereof states as follows: 

1. Section 1.33(1) of the Commission's Rules of Prac¬ 
tice and Procedure sets forth the general requirements 
for the reopening of proceedings. This section, among 
other things, states that “* * • such petition shall set 
forth clearly the facts claimed to constitute grounds re¬ 
quiring reopening of the proceeding, including material 
changes of fact or of law alleged to have occurred since 
the conclusion of the hearing * * 
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2. The Railroad Interveners’ petition sets forth no 
change of fact or law, material or otherwise, alleged to 

have occurred since the conclusion of the hearing in 

1144 this matter, nor does it set forth any other con¬ 
siderations for the reopening of the proceedings in 

this matter. 

3. The Railroad Interveners’ petition is simply based 
upon their apparent desire to present again, with what¬ 
ever additional force and emphasis they can muster in 
their second attempt, the same case which has already 
been presented in this matter. As to the Railroad Inter¬ 
veners’ requested opportunity to “spell out in further de¬ 
tail” their interest in this proceeding, it must be noted 
that more than half of the official transcript in this pro¬ 
ceeding was taken up with the presentation of the Rail¬ 
road and Coal Interveners’ cases, and that of the 23 ex¬ 
hibits presented in this matter, 18 were presented by said 
interveners. In addition, the Railroad Interveners pre¬ 
sented three witnesses in this proceeding who testified in 
detail as to the effect upon the railroads of using natural 
gas as proposed in this matter. 

4. It must also be noted that the Railroad Interveners 
did not petition to reopen these proceedings until after 
the issuance of the Presiding Examiner’s Decision in this 
matter. Certainly if the Railroad Interveners considered 
that they had inadvertently omitted presenting a portion 
of their case, and even this they do not claim, it might be 
expected that they would have petitioned to reopen the 
proceedings before the issuance of a decision in this mat¬ 
ter. Orderly procedure permits every party to have his 
day in court but it does not permit a running debate be¬ 
tween an interested party and the Examiner whereby a 
party disagreeing with the latter can reopen the record 

simply for the purpose of answering a point raised 

1145 by him in his Decision. 

5. In addition, the Railroad Interveners have made no 
showing whatever that their requested presentation will 
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in any way affect the Decision of the Examiner. A 
reading of the Decision in this matter indicates that it 
was based on numerous other, and equally probative, 
grounds any one of which would form a sufficient basis for 
the Findings and Order therein made. In addition to the 
reasons already stated, it is respectfully submitted that 
this Commission should not adopt the extraordinary rem¬ 
edy of reopening a hearing in view of the expense and 
delay involved—both to the government and to the parties 
hereto—when there has not been any showing, much less 
an allegation, that the matters sought to be brought out 
at the reopened hearings will affect the ultimate disposi¬ 
tion of the case. 

Wherefore, for the reasons above given, it is respect¬ 
fully submitted: (1) the Railroad Interveners have al¬ 
ready had ample opportunity to present their case before 
this Commission; (2) the Railroad Interveners have pre¬ 
sented no new facts or changes in law which would justify 
reopening the record in this matter. There has been no 
compliance whatever with the requirements of the Com¬ 
mission’s Rules of Practice and Procedure governing the 
reopening of proceedings; (3) the Railroad Interveners 
have not shown that the additional material sought to be 
presented will affect the disposition of this case; (4) to 
order the reopening of the proceedings after a decision 
in this matter for the purpose of presenting addi- 
1146 tional evidence, which cannot be characterized as 
involving new facts but which could only be char¬ 
acterized as an answer to said Decision, would be repug¬ 
nant to the Commission’s long standing practice and would 
fly in the face of orderly litigation, and (5) it would be 
an unreasonable burden on the parties hereto, and would 
result in prejudicial delay, to recall all parties for the 
purpose of permitting the Railroad Interveners to present 
evidence which could have been presented in the first in- 
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stance. It is therefore respectfully requested that the 
Petition to Reopen proceedings be dismissed forthwith. 

Respectfully submitted, 

South Carolina Generating Company 

By /s/ James E. O’Boyle 
James E. O’Boyle, Its Attorney 


1151 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair* 
man; Claude L. Draper, Nelson Lee Smith, Seaborn L. 
Digby and Frederick Stueck. 

Docket No. G-2499 
In the Matter of 

Southern Natural Gas Company 

Order Denying Petition to Reopen Proceedings 

Joint interveners, Atlantic Coast Line Railroad Com¬ 
pany, Charleston & Western Carolina Railway Company, 
Clinchfield Railroad Company, and Louisville and Nash¬ 
ville Railroad Company (Railroad Interveners), filed, on 
February 23, 1955, a petition to reopen these proceedings. 
Railroad Interveners request permission to adduce addi¬ 
tional evidence with respect to the effect of the loss of 
Plant Urquhart coal traffic upon railroad revenues. The 
petition to reopen is opposed by Southern Natural Gas 
Company and South Carolina Generating Company in an¬ 
swers filed March 1 and March 2,1955. 

The Railroad Interveners allege in their petition that 
the record, as it now stands, fully demonstrates that the 
loss of Plant Urquhart coal traffic will have a serious 
adverse effect upon the revenues of the railroads con¬ 
cerned. The request to reopen the proceedings is not 
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based upon newly discovered evidence or changes in law 
or fact since the close of hearing. Instead the request 
is apparently based upon the statement of the Presiding 
Examiner that the Railroad Interveners had “made no 
attempt to show the actual net loss to them in operating 
revenues.” 

The statement of the Presiding Examiner in his Deci¬ 
sion in the nature of a preliminary finding may be the 
basis of an exception. It cannot, however, be used as 
the basis for reopening the proceedings to adduce addi¬ 
tional evidence when full opportunity to present such evi¬ 
dence was offered in the original hearing. 

The Commission finds: 

It is necessary and proper in the public interest and in 
aid of administration of the Natural Gas Act that the 
petition to reopen the proceedings be denied. 

The Commission orders: 

The petition of Railroad Interveners to reopen the pro¬ 
ceedings for the purpose of adducing additional evidence 
is hereby denied. 

By the Commission. 


Adopted: March 16, 1955 
Issued: March 17, 1955 


Leon M. Fuquay, 
Secretary. 
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1152 UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Jerome EL Kuykendall, Chair¬ 
man; Claude L. Draper, Nelson Lee Smith, Seaborn L. 
Digby and Frederick Stueck. 

Docket No. G-2499 

In the Matter of 

Southern Natural Gas Company 

Order Affirming Presiding Examiner's Decision 

The Initial Decision of the Presiding Examiner in this 
proceeding was issued on February 4, 1955. Upon con¬ 
sideration of that decision, exceptions filed thereto, oral 
argument had before the Commission on April 5, 1955, 
and substantial evidence of the entire record, it is appro¬ 
priate that the Initial Decision of the Presiding Examiner 
be affirmed. 

The Commission orders: 

The Initial Decision of the Presiding Examiner issued 
in this proceeding on February 4, 1955, is hereby affirmed. 

By the Commission: Commissioners Draper and Smith 
dissenting. 

Leon M. Fuquay, 
Secretary. 

Adopted: May 19, 1955 
Issued: May 20, 1955 

1153 Docket No. G-2499 

In the Matter of 

Southern Natural Gas Company 

Draper and Smith, Commissioners, dissenting: 

To support the granting of the application in this 
docket, Section 7(e) of the Natural Gas Act requires that 
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the Commission find that the proposed service “is or will 
be required by the present or future public convenience 
and necessity; otherwise such application shall be denied.” 

Certain basic facts are undisputed; the ability of the 
applicant Southern Natural Gas Company to finance the 
proposed construction, the adequacy of its gas supply, and 
its ability to perform the service without detriment to 
existing customers. Likewise, it is uncontroverted that 
the coal industry will suffer by reason of a substantial 
displacement of that fuel now being used and which would 
otherwise be used when the enlargement of Plant Urqu- 
hart is completed this coming summer. Also, the railroad 
interveners have established that they stand to lose sub¬ 
stantial shipping revenue by the displacement of this coal. 

There is more than the usual amount of conflict in evi¬ 
dence as to the actual and prospective savings which it is 
alleged will accrue to South Carolina Generating Company 
if the proposed application of Southern Natural is 
granted. These prospective savings, based as they are 
upon the relative prices of coal and gas in the future, are 
highly conjectural. Graphic illustration of the ability of 
coal to compete with gas is shown by Southern 
1154 Natural’s own evidence of the loss of sales of gas 
to Georgia Power Company through the reduction 
in the effective price of coal at Plant Yates and Plant 
Arkwright, resulting in the lowering of such sales to the 
contract minimum with the consequent falling off of South¬ 
ern Natural’s load factor. 

Southern Natural’s emphasis on the improvement of its 
load factor which would come with the authorization of 
this proposed interruptible sale suffers from lack of con¬ 
crete evidence as to the effect of such improvement upon 
its present operations and its present customers. No spe¬ 
cific figures were offered to show how the supposed reduc¬ 
tion in unit costs would work out rate-wise. And the Com¬ 
mission may take administrative notice of the fact that on 
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March 14, 1955, Southern Natural filed a petition to inter¬ 
vene in Docket No. G-8230, In the Matter of United Gas 
Pipe Line Company , to support a request by United for 
authority to increase its maximum daily deliveries to 
Southern Natural at Kosciusko, Mississippi, by some 
50,000 Mcf. That this 50,000 Mcf additional gas is needed 
to meet increasing requirements of some of Southern Nat¬ 
ural’s firm customers may be implied from recent answers 
filed by Southern Natural to certain pending applications 
under Section 7(a). Surely the addition of this 50,000 
Mcf to Southern Natural’s system, if granted, would to 
some extent tend to counterbalance the improvement in 
load factor alleged to be obtained from the granting of 
the Plant Urquhart interruptible application. 

In short, the case before us is so close that the brief of 
our own staff takes no position one way or the other and 
the Presiding Examiner’s initial decision in its 
1155 treatment of the question of the requirements of 
public convenience and necessity is nebulous and 
lacking in conviction as it admits the existence of so many 
variable factors in the evidence. 

In these circumstances, the primary issue becomes the 
question of conservation of natural gas and we have a 
clear-cut case of whether to authorize the burning of quan¬ 
tities of this natural resource under boilers, where the 
evidence is clear that other fuels are readily and economi¬ 
cally available, or to deny such authorization and preserve 
such quantities for superior uses. 

Mr. Justice Jackson in his dissent in the Hope Natural 
Gas Company case, 320 U. S. 591, said, at page 634: 

“Utilization of natural gas of highest social as well as 
economic return is domestic use for cooking and water 
heating, followed closely by use for space heating in 
homes. This is the true public utility aspect of the 
enterprise, and its preservation should be the first 
concern of regulation.” 



He added, at page 637: 

“The fact is that neither the gas companies nor the 
consumers nor local regulatory bodies can be de¬ 
pended upon to conserve gas. Unless federal regula¬ 
tion will take account of conservation, its efforts seem, 
as in this case, actually to constitute a new threat to 
the life of the Appalachian supply.” 

The Commission, in its 1940 Annual Report, was aware 
that this problem went not only to the Appalachian area 
but to the entire country when it said, at page 79: 

“Careful study of the entire problem may lead to the 
conclusion that use of natural gas should be restricted 
by functions rather than by areas. Thus it is espe¬ 
cially adapted to space and water heating in urban 
homes and other buildings and to the various in- 
1156 dustrial heat processes which require concentration 
of heat, flexibility of control, and uniformity of re¬ 
sults. * * * General use of natural gas under boilers 
for the production of steam is, however, under most 
circumstances of very questionable economy.” 

The present case is one in which we can act within the 
frame of the Natural Gas Act as it stands, under the man¬ 
date of Section 7(e) as to the positive requirement that 
we find that the public convenience and necessity require 
the proposed service. The issue is here clearly defined— 
there are none of the perplexing considerations which have 
existed in certain past requests of this type, such as evi¬ 
dence of prospective injury or loss to applicant resulting 
from the operation of “take or pay” clauses or possible 
damage to ability to meet financial obligations. 

This is a case where the conservation of natural gas 
for superior uses, as against a request fpr authority to 
render boiler fuel service, should be controlling. The 
argument of applicant that the development of atomic 
power may conceivably supplant other fuels before the 
expiration of applicant’s ability to render the service here 
asked for, falls completely when one realizes that such 
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atomic power would in fact supplant only the so-called 
inferior use. This is all the more reason for conserving 
natural gas for piping into homes. 

Unique to certification of direct sales service is the fact 
that once the service is authorized our jurisdiction, for 
practical considerations, ceases. We have no control over 
the rates charged for the direct sale. Yet we must exam¬ 
ine the proposed direct sales price to aid in determining 
whether the public convenience and necessity require that 
the sale be authorized. 

1157 In the present instance, it is urged by applicant 
that the initial contract price compares favorably 
with the current prices of available competitive fuels; 
and that, in any event, the price under this contract can 
be reduced, if necessary, to meet any price of competitive 
fuels. Although such a contract provision, providing for 
downward revision of the price without a minimum, may 
be desirable from the viewpoints of the applicant and the 
non-jurisdictional customer, it entails a possible lack of 
protection to the jurisdictional customer, with whom we 
must be equally concerned. 

Consideration of the substantial evidence in this record 
as a whole demonstrates that the public interest in the 
use of gas under boilers in the circumstances here present 
is outweighed by disadvantages to other elements of our 
economy. Clearly, under such circumstances, the over¬ 
riding public interest requires that the Commission con¬ 
serve our irreplaceable supplies of natural gas in favor 
of superior uses by denying the present application. 

Claude L. Draper, 

'Commissioner. 

Nelson Lee Smth, 

C ommissioner. 

Filed: May 19, 1955 
Issued: May 20, 1955 
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1180 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man ; Seaborn L. Digby and Frederick Stueck. 

Docket No. G-2499 
In the Matter of 

Southern Natural Gas Company 

Order Denying Motion for Stay 

Atlantic Coast Line Railroad Company, Charleston & 
Western Carolina Railway Company, Clinchfield Railroad 
Company, and Louisville and Nashville Railroad Company 
(Railroad Interveners), joint interveners in these proceed¬ 
ings, filed, on May 27, 1955, a Motion for Stay of the 
Commission’s order issued May 20, 1955, in this docket 
On June 2, 1955, Southern Natural Gas Company filed its 
answer opposing the motion of the Railroad Interveners. 
On the same date South Carolina Generating Company, 
likewise an intervener in these proceedings, filed a motion 
to reject and/or dismiss the motion to stay. 

The Commission finds: 

It is in the public interest and in aid of the efficient 
administration of the Natural Gas Act that the Motion to 
Stay of the Commission’s order issued May 20, 1955, in 
this docket be denied. 

The Commission orders: 

The Motion for Stay of the Commission’s order issued 
May 20, 1955, filed by the Railroad Interveners on May 
27,1955 be and is hereby denied. 

By the Commission. 

Leon M. Fuquay, 
Secretary. 

Adopted: June 15,1955 
Issued: June 17, 1955 
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1184 BEFORE THE 
FEDERAL POWER COMMISSION 

Docket No. G-2499 

In the Matter of The Southern Natural Gas Company 
Application Under Section 7 of the Natural Gas Act 
for Authority to Construct Gas Pipeline Facilities to 
Serve the South Carolina Generating Company's 
Plant Urquhart near Augusta, Georgia 

Application for Rehearing by Railroad Interveners 

Come now the Railroad Interveners in this proceeding 
and file this, their “Application for Rehearing”, petition¬ 
ing this Commission: 

1. To, without further hearing, reconsider and abrogate 
its “Order Affirming Presiding Examiner’s Decision” is¬ 
sued in this proceeding on May 20,1955; 

or 

2. To reopen this proceeding to receive additional evi¬ 
dence of the serious adverse effects which would result to 
the Interveners Charleston & Western Carolina Railway 
Company and Clinchfield Railroad Company from dis¬ 
placement of coal by gas at the generating plant of South 
Carolina Generating Company, the only gas customer pro¬ 
posed to be served by the pipeline here involved, and, 
upon reconsideration, to abrogate its order issued May 20, 
1955, granting the authority sought. 

1185 In support of these alternatives, Petitioners show 
as follows: 

I 

Authority 

This Application for Rehearing is filed pursuant to 
Section 19(a) of the Natural Gas Act and Section 1.34 of 
this Commission’s Rules of Practice and Procedure. 
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Aggbeevement 

The Railroad Interveners, notably Charleston & West¬ 
ern Carolina Railway Company, are aggrieved by said 
Order issued May 20, 1955, because, as clearly shown by 
the record in this proceeding, said order will have the 
direct and immediate result of inflicting serious economic 
injury through the consequent displacement by natural 
gas of approximately 350,000 tons of coal in the first year 
of gas service, which at freight charges of over $4.00 per 
ton would mean a loss of revenue to the rail carriers of 
over $1,400,000, of which roughly $700,000 would be lost 
to Charleston & Western Carolina Railway Company. 
Such amount is of relatively great importance to C&WC 
which had net railway operating income of only $752,435 
in twelve months ending September, 1954 out of gross 
freight revenues of only $6,409,653. Net railway 
1186 operating income is determined before deducting 
fixed charges, which were over $400,000 in 1953. 

(The record does not reveal it but operating revenues 
and net railway operating income of C&WC were less in 
1954 than in 1953, which makes the prospective impact of 
loss of this coal revenue even more severe.) 

Such economic injury to C&WC would impair its ability 
to continue to perform the common carrier railroad serv¬ 
ices which it is obligated to provide to the general public. 
Such services will continue to be required to some extent 
by the only gas consumer here involved, even if this au¬ 
thority is granted, because the supply of gas will not at 
any time be adequate to meet the full fuel needs of the 
consumer, whereas coal transported by rail can and has 
met such full fuel needs. 
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Specification of Errors 

Basically these Interveners see error in the Finding and 
Conclusion numbered 4 on p. 17 of the Decision,* which 
read as follows: 

1187 “The construction and operation of the facilities 
proposed by Applicant are required by the public 
convenience and necessity, and a certificate therefor 
should be issued as hereinafter ordered and condi¬ 
tioned.” ; 

and to the form of the order which issues the certificate 
sought rather than denies it. 

The basic errors in the discussion and findings of facts 
in the body of the decision are twofold: 

(1) That the decision failed to give any weight to, and 
very summarily brushed aside, the case of the Railroad 
Interveners by stating (p. 9): 

“In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
Generating Company, the claims of economic detri¬ 
ment pressed by the coal, labor and railroad inter- 
venors can be disposed of without extensive discus¬ 
sion since such claimed detriment is far outweighed 
by the public benefits which will result from use of 
natural gas at Plant Urquhart.”; 

and by confining the discussion of the railroad evidence to 
just two sentences on pages 9-10, in both of which it drew 
conclusions which are not justified by the record and which 
conclusions were used to dissipate the consideration which 
would otherwise be necessarily given to the Railroads’ 
presentation in deciding the question of public convenience 
and necessity; and 


•Unless otherwise indicated, references are to the Initial Decision of Presid¬ 
ing Examiner issued February 4, 1955, and affirmed, with two dissenters, by 
the Commission Order issued May 20, 1955. 
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(2) That generally the decision failed .to include in its 
discussion and conclusions of facts certain details 

1188 regarding the Applicant, the South Carolina Gen¬ 
erating Company, and the general public, which de¬ 
tails are contrary to Applicant’s arguments that the pro¬ 
posed service is required by public convenience and 
necessity. 

The Exceptions to Decision of Presiding Examiner and 
Supporting Reasons of these Interveners filed in this pro¬ 
ceeding on February 24, 1955, detailed at length the facts 
and arguments in support of our position, and to avoid 
repetition we wish to incorporate by reference each and 
every exception and rely thereon as a ground in support 
of this “Application for Rehearing”. 

We present our discussion of specific errors as follows: 

A. The Railroad Interveners Must Be Considered in De¬ 
termining Public Convenience and Necessity 

The statute, Section 7(e) of the Natural Gas Act [15 
USC § 717(e)], provides in part: 

“. . . a certificate shall be issued to any qualified 
applicant therefor, . . . if it is found that . . . the 
proposed service, sale, operation, construction, exten¬ 
sion, or acquisition, to the extent authorized by the 
certificate, is or will be required by the present or 
future public convenience and necessity; otherwise 
such application shall be denied.” 

The courts have said [Cia- Mexicana De Gas v. Federal 
Power Commission (C. A. 5th Cir., May 7, 1948), 167 F. 
2d 804, 806]: 

1189 “A certificate of public convenience and necessity 
requires as a condition of its granting that the com¬ 
mission make a positive finding of consistency with 
the public interest.”; 

and [Mississippi River Fuel Corp. v. Federal Power Com¬ 
mission (C. A. 8th Cir., June 30, 1941), 121 F. 2d 159, 
164]: 
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“Protection of the ultimate consumer and not the 
intermediate utility was the manifest purpose of the 
act.” 

In National Coal Asso. v. Federal Power Commission 
(C. A. D. C. 1951), 191 F. 2d 462, the National Coal Asso¬ 
ciation, the United Mine Workers of America and the 
Bailway Labor Executives Association were held to be 
parties having a right to intervene before the Federal 
Power Commission and to seek review in the courts The 
opinion observing (465): 

“Congress was concerned with, and wished the Com¬ 
mission to consider, ‘the effect of construction and 
extension (of natural gas pipelines) upon the inter¬ 
ests of producers of competing fuels and competitive 
transportation interests/ 1 The source of such con¬ 
cern was congressional recognition that the market 
for coal was a shrinking one and that displacement 
of it by natural gas would create problems directly 
affecting both the coal industry and the railroads 
which transported coal—problems which would at 
least required that such competitors be heard upon a 
showing of injury to them.” 

1 H. R. Rep. No. 1290, 77th Cong., 1st Sess., p. 3, Oct. 21, 1951. 

Obviously, if a party has sufficient standing to have 
a right to intervene, then it must follow that under 
1190 some circumstances that party’s interest could pre¬ 
vail. The Railroad Interveners feel that they have 
presented such a case here. 

As we view the record, and as pointed up by the dis¬ 
senting Commissioners, there has been no positive show¬ 
ing that public convenience and necessity requires, the au¬ 
thority here sought. By contrast we feel that there is a 
clear showing that the Charleston & Western Carolina 
Railway Company will be seriously and vitally jeopardized 
by the coal displacement here contemplated. Add the 
showing of adverse economic effects on other rail carriers 
and the coal producing interests, and the conservation 
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issue recognized by the dissenting Commissioners, and it 
is apparent that the authority sought should be denied. 

The fact that the Decision would grant the authority 
here sought can only be reconciled by ignoring entirely 
the evidence regarding C&WC, and by accepting in the 
most liberal manner the evidence and arguments on behalf 
of Applicant. As will be pointed out briefly infra, and 
as was detailed in our Exceptions here relied upon, such 
was actually the effect of the Decision. Even the dis¬ 
senting Commissioners failed to give specific weight to 
the evidence of C&WC, and other interveners, stating 
merely that “the railroad interveners have estab- 
1191 lished that they stand to lose substantial shipping 
revenues”, and that the “coal industry will suffer”. 

A determination of public convenience and necessity 
cannot be made in a vacuum or by isolating segments of 
the public to be considered. 

There can be no doubt that railroad service is required 
by the public interest* and it follows that the financial 
ability of a rail carrier, such as C&WC, to continue to 
give service must be considered in deciding the question 
of public convenience and necessity. The importance of 
rail service here is emphasized by the fact that the sole 
prospective gas consumer will have no assured supply of 
gas and will admittedly rely on coal delivered by rail to 
complete its fuel needs. 

The decision of this Commission in its failure to give 
weight to the evidence of the railroad interveners, par¬ 
ticularly C&WC, is arbitrary, and in disregard of the re¬ 
quirements of ^ 7(e) of the National Gas Act. 

*We refer to the extensive discussion in our Supporting Seasons Por 
Exceptions. 
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B. Specifically, The Limited Statements in The Dicision 
Regarding The Railroad Intervener & Reveal An Arbi¬ 
trary Disregard of The Railroad Evidence, Are In¬ 
adequate, And Are In Part Completely Contrary To 
The Evidence 

The language used in this Decision to deal with the 
presentation of the rail carriers (which the expe- 
1192 rieneed counsel for Applicant described in one 
pleading* as including “voluminous data” with par¬ 
ticipation “more active than in most certificate cases”) 
was solely as follows: 

(p. 8): 

“The coal, railroad and labor interests contend to the 
contrary and introduced evidence to show the expected 
loss to them in coal sales and railroad revenues.” 

(p. 9): 

“In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
Generating Company, the claims of economic detri¬ 
ment pressed by the coal, labor and railroad inter- 
venors can be disposed of without extensive discus¬ 
sion since such claimed detriment is far outweighed 
by the public benefits which will result from use of 
natural gas at Plant Urquhart.” 

(P. 9): 

“Similarly, the record shows that the railroads will 
lose gross revenues equal to the coal tonnage displaced 
by gas times the freight rate per ton, which rate is 
somewhat in excess of $4, but the railroad intervenors 
made no attempt to show the actual net loss to them 
in operating revenues.” 

(pp. 9-10): 

“The railroad intervenors presented evidence show¬ 
ing how the loss in revenues would be distributed 
among the various roads handling traffic to Plant 

•Answer of Southern Natural Gas Company to Petition to Beopen, pp. 3, 4; 
see also Answer of South Carolina Generating Company in Opposition to 
Petition for Beopen Proceedings, 13. 
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TJrquhart, and the record contains evidence of a 

1193 general nature to the effect that a modernization 
program being conducted by the Charleston & West¬ 
ern Carolina Railway Company may be retarded by 
such loss of revenue. This latter result, however, 

appears to be far from certain.” 

0 

The first sentence quoted from the Decision is correct, 
and from that it follows that the Decision contains error 
of form as well as substance in so summarily rejecting 
the evidence of a major party in interest. 

As stated in Public Utilities Commission of Conn. v. 
Federal Power Commission, 205 F. 2d 116, 119 (3d C. A., 
1953): 

“An administrative order must contain an express 
finding of the ultimate face upon which the organic 
statute requires the agency action to be predicated. 
The cases on the point are legion. ... It is also 
settled that an administrative order must contain ex¬ 
press findings of the basic facts upon which the ex¬ 
pressed, ultimate fact must be supported.” 

The Supreme Court observed in Colorado-Wyoming Gas 
Co. v. Federal Power Commission, 324 U. S. 626, 634 
(1945): 

“The review which Congress has provided for these 
rate orders is limited. Section 19(b) 15 USCA § 717r 
(b), 4 FCA title 15, §717r(b) says that the ‘finding 
of the Commission as to the facts, if supported by 
substantial evidence, shall be conclusive.’ But we 
must first know what the ‘finding’ is before we can 
give it that conclusive weight. We have repeatedly 
emphasized the need for clarity and completeness in 
the basic or essential findings on which administra¬ 
tive orders rest.” 

The 8th C. A. opinion in State Cory. Com’n. of Km. 
v. Federal Power Com’n., 206 F. 2d 690, 723 (1953), 

1194 remanding the case to the Federal Power Commis¬ 
sion for additional findings and conclusions, points 

out: 
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“A mere assertion that the Commission has exam¬ 
ined ‘all of the available evidence of record on this 
subject’ does not suffice to show this court, on review, 
that the conclusion of the Commission as to the rate 
of return is the result of the application of the Com¬ 
mission’s expertise and judgment so that we would 
affirm. The Administrative Procedure Act, 60 Stat. 
237, 5 U. S. C. A. § 1001 et seq., is applicable to 
determinations made by the Federal Power Commis¬ 
sion, and that Act provides, 5 U. S. C. A. § 1007 (b): 
‘All decisions * * * shall become part of the record 
and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion pre¬ 
sented on the record ;••*.’ ” 

See also Mississippi River Fuel Corp. v. Federal Power 
Commission, 163 F. 2d 433 (C. A. D. C. 1947) 

As submitted in our Exceptions (pp. 3-8), and as will 
be discussed infra, we take issue with the paragraph at 
the top of Page 9 of the Decision (quoted supra, p. 9) 
which concludes that our claims of economic detriment are 
“far outweighed by the public benefit which will result 
from use of natural gas at Plant Urquhart”. 

But even if such were a reasonable and proper conclu¬ 
sion, fully substantiated by the evidence in this case, the 
foregoing court opinions make it clear that the Decision 
herein does not contain sufficient “findings and conclu¬ 
sions, as well as reasons or basis therefor, upon all 
1195 material issues of fact, law, or discretion presented 
on the record”. 

Of the 4 quotations from the Decision (pp. 8-9) set out 
herein, Page 9, relating to the Railroads’ case, only the 
latter 2 actually present any factual findings, and in both 
there is a conclusion of fact of major significance which 
is contrary to and not supported by the evidence. 

We refer first to the statement that “the railroad inter¬ 
veners made no attempt to show the actual net loss to 
them in operating revenues”. The record contains nu- 
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merous comparisons and data to illustrate the adverse 
effects on the railroad revenues to an extent which was 
felt to be sufficient in the face of the uncertainties and 
hypothetical nature of any application case, and the actual 
facts regarding the relation of Plant Urquhart coal traffic 
to C&WC revenues in the 12 months ending September 
1954 were plainly illustrated by showing that C&WC re¬ 
ceived $588,485 from Urquhart coal in that period, which 
amount was equivalent to 78% of C&WC net railway 
operating income of $752,435 and 9.2% of C&WC gross 
freight revenue of $6,409,653 for the same period. 

The Railroad Interveners feel that this record fully 
demonstrates that loss of Plant Urquhart coal traffic 
1196 will have a very serious effect on the revenues of 
C&WC and a lesser, but serious, effect on other rail 
carriers. 

If this Commission is not satisfied that the record shows 
that substantial advere revenue effects on the rail carriers 
will result from a grant of this application, then these 
Railroad Interveners submit that their long years of pub¬ 
lic service and continued obligation to provide service 
require that they be given an opportunity to spell out in 
further detail the adverse revenue effects that would be¬ 
fall them, and a prayer for rehearing to that extent is set 
out, infra. A similar request was submitted with our Ex¬ 
ceptions and denied by Commission Order issued March 
17, 1955, yet the Commission adopted without revision the 
Examiner’s Decision. 

Secondly, we consider to be specifically contrary to the 
evidence of record the statement that possible retardation 
of the C&WC modernization program “appears to be far 
from certain”. The testimony of Witness Ben H. Brown, 
Traffic Manager of C&WC (Ex. 7, p. 7), stated: 

“As it appears substitution of natural gas for coal 
at Plant Urquhart will bring to C&WC the loss of 
about $850,000 annually, representing nearly 12 per¬ 
cent of C&WC’s gross revenues in 1953, it also ap- 
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pears C&WC’s modernization program will have to be 
cut decidedly if not altogether abandoned.” 

Obviously no precise figures could be presented since 
it was not known what the actual displacement of 
1197 coal by gas would be. It is conspicuous that the 
Applicant’s estimates of available gas varied 10% 
between Page 4 of the Application and the testimony of 
Witness Ivey, Page 7, Ex. 3. 

It is therefore arbitrary, prejudicial, and in conflict 
with the evidence to refer to the evidence of one party as 
“far from certain” when such uncertainty is necessarily 
contingent upon the estimates and uncertainties of the 
moving party. The burden of proof was Applicant’s and 
the uncertainty of gas supply is cause for denial, not grant 
of authority. 

As indicated in our Exceptions (pp. 5-8), we feel this 
record requires findings regarding the rail interveners, at 
least as follows (with record references included): 

“The railroads, which have participated in the han¬ 
dling of the 271,878 tons (4484 cars) in coal moved 
to Plant Urquhart in the 12 months period since it 
began to receive coal in October 1953 and through 
September 1954, are set forth below in alphabetical 
order, with the total number of such cars originated 
on their respective lines and the total number of such 
cars handled over their lines (which latter figure in¬ 
cludes cars originated). 

Cars of Cars of 

Plant Urquhart Plant Urquhart 
Coal Originated Coal Handled 


Chesapeake & Ohio 
Charleston & Western 

1060 

1060 

Carolina 


4484 

Clinchfield 

1871 

4405 

Interstate 

554 

591 

Louisville & Nashville 

74 

74 

Norfolk & Western 

925 

925 

Seaboard 

• • 

43 

Southern 

• • 

36” 

[Recapitulation from Exhibit 8, pp. 

3 and 4]. 
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1198 “The gross revenues to the participating rail¬ 
roads was $1,194,691, with Charleston & Western 
Carolina getting $588,485 and Clinchfield receiving 
$491,484.15.” 

[Exhibit 8, pp. 4 and 5; Tr. 109]. 

“The prospective loss of freight revenues to these 
same railroads if Plant Urquhart uses gas to the ex¬ 
tent predicted on page 4 of the application, where the 
figure was 11,169,000 mcf as compared with later esti¬ 
mates of 10,072,000 mcf, is as follows (based on loss 
of 407,000 tons of coal traffic in one year): 


Chesapeake & Ohio $ 67,511 

Charleston & Western Carolina 852,130 

Clinchfield 740,171 

Interstate 24,170 

Louisville & Nashville 9,699 

Norfolk & Western 28,368 

Seaboard 4,195 

Southern 4,462 


Total $1,730,706” 


[Exhibit 8, p. 6]. 

“Charleston & Western Carolina and Clinchfield are 
the railroads having the major interest since they 
make up the direct rail route to Plant Urquhart from 
the coal territory involved.” 

[Exhibit 5]. 

“Coal revenues in general and coal revenue to Plant 
Urquhart are a major factor in the gross revenues of 
C&WC. In 1953 coal represented 23% of C&WC 
gross freight revenue, 19% of carloads, and 27% of 
tonnage. For the first 12 months of deliveries to 
Plant Urquhart, ending September 1954, the coal rev¬ 
enue to C&WC was $588,485 and equal to 78% of 
C&WC net railway operating income of $752,435, and 
9.2% of C&WC gross freight revenue of $6,409,653 
for the same period. Net railway operating income 
is determined before deducting fixed charges which 
were over $400,000 on C&WC in 1953.” 

[Exhibit 8, pp. 1,6; Exhibit 7, pp. 16-17]. 


96 


1199 “The latter figures were taken from the actual 
movement of 271,878 tons of coal to Plant Urquhart 

in the 12 months ended September 1954. The use of 
natural gas would displace much larger amounts of 
coal in future periods. 

“Numerous other statistics and comparisons were 
presented to show the serious effects loss of Plant 
Urquhart coal revenues would have on C&WC.” 

[Exhibits 7 and 8], 

“Loss of this revenue would require C&WC to 
seriously curtail and possibly completely abandon its 
modernization program, and would deal a severe blow 
to net income, which, with declining carloadings gen¬ 
erally, could result in a deficit” 

[Exhibit 7, pp. 7, 17]. 

“Figures were presented showing that C&WC had 
made large capital investment in road and equipment 
between 1946 and 1953, and that much of these ex¬ 
penditures had been found to be closely related to 
national defense and had been covered by Certificates 
of Necessity issued by the Office of Defense Mobiliza¬ 
tion. Outstanding indebtedness had been increased 
from $5,726,825 in 1946 to $9,758,806 at the end of 
1953, with principal payments on new equipment ob¬ 
ligations requiring over $600,000 in 1953. Interest on 
mortgage and equipment debt in 1946 was $291,791, 
whereas, in 1953 interest on equipment debt alone was 
$157,003 and on mortgage debt $248,900, total 
$405,903.” 

[Exhibit 7, pp. 10-11]. 

“C&WC provides common carrier rail service to 
numerous military installations, as well as extensive 
service to the general public.” 

[Exhibit 7, p. 9; Exhibit 8, p. 1]. 

“Plant Urquhart will not be able to operate without 
the service of C&WC because of the inability of 

1200 Southern Natural Gas to supply its entire fuel needs 
even in the first year of proposed gas service, and the 

Plant’s coal requirements will increase from year to 
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year as the other demands for natural gas take pri¬ 
ority, and other fuel must be available to Plant Ur- 
quhart due to the 30-minute cancellation provision of 
the contract with Southern. Plant Urquhart is inte¬ 
grated into a system which has much hydroelectric 
generation, and during favorable water conditions 
is used principally for peaking service. Southern es¬ 
timates that only % as much gas will be available to 
Plant Urquhart in January 1956 as in September 1956. 
As a result, Plant Urquhart 7 s need for coal as fuel 
could arise during the season of greatest demand for 
its generating capacity. 77 

[Application, pp. 4^5; Exhibit 4, p. 10; Exhibit P to Appli¬ 
cation; Tr. 273; Exhibit 3, Witness Ivey, p. 7]. 

“The Railroad Interveners also presented facts to 
show the importance of Plant Urquhart coal revenues 
to Clinchfield Railroad, and of the investment which 
that carrier has in coal carrying equipment and in its 
properties in general. Data was also presented re¬ 
garding other rail carriers 7 dependence on coal rev¬ 
enues, and of their common carrier obligations to pro¬ 
vide freight and passenger service and of their neces¬ 
sary investment. 7 7 

[Tr. 107-111; Exhibits 9,10; Exhibits 6, 8; Tr. 100-101]. 

Our opening Brief, pp. 9-18, discusses the facts of the 
railroads 7 case at much greater length and is referred to 
for supplementary detail. 

These Railroad Interveners submit that the Decision 
herein contains fatal error in its treatment of the railroad 
evidence above in that it 

(a) failed to make adequate findings to support its ulti¬ 
mate conclusions; 

1201 (b) made some findings contrary to the evidence; 

(c) arbitrarily disregarded pertinent evidence; and 

(d) improperly concluded that the application should be 
granted. 
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C. The Findings and Conclusions of Facts Regarding Ap¬ 
plicant a/nd South Carolina Generating Company Were 
So Stated As To Be Most Favorable To Grant of This 
Application and Minimized or Disregarded Details, 
Indicating Denial. 

In spite of the 21 specific exceptions filed by these Inter¬ 
veners to the findings regarding Applicant and Generating 
Company, the majority of this Commission adopted without 
change the Examiner’s Decision. We refer to those excep¬ 
tions to avoid setting them out here (Exceptions, pp. 8-18). 

The Decision thus adopts and perpetuates misleading 
findings and conclusions of fact which are apparently sig¬ 
nificant factors in its ultimate conclusion that public con¬ 
venience and necessity require grant of this application. 

As illustration, Page 3 of the Decision states: 

“Southern proposes to deliver and sell Generating 
Company such quantities of gas as it may from time to 
time have available for delivery to Plant Urquhart up 
to the entire fuel requirements of the plant”; 

1202 and 

“Southern estimates that it will be able to deliver 
approximately 10,072,000 Mcf annually after Plant 
Urquahart is in full operation.” 

Yet the record plainly shows that initially the supply of 
gas will be substantially inadequate to meet the entire fuel 
requirements; that the supply of gas will vary greatly 
seasonally; and that the “available” gas will decrease in 
the future. 

. While Page 3 of the Decision states that the gas sale will 
be on an interruptible basis, the Decision fails at any place 
to point out that the contract provides for interruption by 
Applicant on 30 minutes’ notice for any reason, or that the 
Generating Company is obligated to take all “available” 
gas up to full fuel needs, except under limited circumstances 
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of price adjustment of gas or competing fuels, and Appli¬ 
cant will have 3 month’s notice to meet such conditions. 
Instead, the Decision refers to a 5-year term and cancella¬ 
tion on 30 days’ notice thereafter. 

By ignoring those details and certain others set out in 
our Exceptions (A-G, pp. 9-11), and by overstating the 
other facts to suggest a contract with mutual obligations 
and an assured supply of gas, the Decision (p. 5) reaches 
the conclusion that 

“Southern is able ... to render the service pro¬ 
posed.” 

1203 Thus, implying that some real public service oblige 
tion is being taken on and will be performed by 
Applicant. 

In discussing Gas Supply the Decision (p. 5) states 

“The record shows that Southern has an adequate 
supply of natural gas to make the proposed deliveries 
to Generating Company.”; 

and (p. 7) that Southern has reserves to supply Plant 
Urquhart for 7 years and with new reserves for 11 years, 
and concludes (p. 7) that gas supply is adequate. 

This is also an example of the Decision making extensive 
findings and conclusions on a subject of no real significance. 
The Applicant assumes no obligation to provide any gas 
at any time; admittedly cannot meet full fuel needs of 
Plant Urquhart initially and will have less gas in the 
future, so how can such details have any bearing in deter¬ 
mining whether public convenience and necessity require 
the proposed pipeline. There can be no public need for a 
pipeline that has no obligation to provide service, as here. 

Similarly, we find the conclusion of adequate pipeline 
capacity (p. 7) to be distorted and misleading in its impli¬ 
cation that the authority sought should be granted. As 
pointed out, the sale is fully interruptible and on a gas 
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available basis, so there could be no question of pipeline 
capacity to provide the proposed service under any cir¬ 
cumstances. 

1204 Under the discussion of Public Convenience and 
Necessity , pp. 8-16 of the Decision, we find further 
gross examples of overstating Applicant’s case to support 
the ultimate conclusion. 

Pages 10-11 set out at length and without question the 
arguments of Applicant that it needed the added revenues 
represented by this proposed gas sale, using such colored 
phrases as ‘‘urgently needs“unbalanced system“hold 
down Southern’s unit costs”; and found that “Southern 
needs the additional outlet for interruptible gas”. 

We see no way this Commission could have reached a 
conclusion of “need” for added sales without considering 
the financial statements submitted by Applicant, yet there 
is no mention of them and the Decision ignored these In¬ 
terveners’ Exception K which proposed a finding in lieu 
of the middle paragraph of Page 10 of the Decision to 
read: 


“As has been stated, during the first year of service 
to Generating Company after all 3 units are in opera¬ 
tion the sale will yield Southern $312,231 or $192,000 
net operating revenue depending on the cost of gas. 
Southern presented evidence to the effect that it needed 
this sale to offset recent losses in revenue, and to use 
idle capacity created by recent reduction to contract 
minima of gas purchases by Georgia Power Company, 
but it also presented evidence that it was working on 
a new price to regain those sales. Southern’s income 
statement for 12 months ending May 31, 1954, shows 
Utility Operating Income of $10,527,160 and net in¬ 
come of $7,157,763. There was no evidence that 
1205 Southern would be faced with marginal revenues if 
the sales to Generating Company were not author¬ 
ized, and Southern was unable to state that such sales 
would result in reduced rates to its other customers. 
[Item A, Exhibit N thereto; Tr. 74; Exhibit 3, Witness 
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White, pp. 4-7; Tr. 68; Item A, Exhibit L thereto, 
Sheet 3; Tr. 72].” 

The “need” of Applicant is obviously the same sort of 
“need” that any business has to increase sales, but in 
reaching a conclusion regarding public convenience and 
necessity such cannot properly be treated as a major 
element in deciding that the public requires a proposed 
service. 

Contrast the “need” of Applicant for mere added rev¬ 
enue and added profit with the real “need” of Charleston 
& Western Carolina Railway Company to preserve its 
coal revenues to continue to operate at any profit There 
lies the real comparison, which this Decision ignores 
entirely. 

Contrast with the summary treatment of the railroads 1 
evidence, this lengthy discussion of Applicant’s need with 
its full acceptance of such speculative evidence as the 
revenue yield of $312,231, when this very record showB 
that an increase in gas cost is contemplated which would 
reduce the yield to $192,000 per year; and when such 
yield is based on the largest estimated volume of gas 
delivered while the record makes it clear that “available” 
gas will decrease in the future as evidenced by the Deci¬ 
sion’s reference (p. 11) to growing needs for firm 
1206 service. In fact, such “available” gas has already 
decreased 10% from the estimates in the applica¬ 
tion to the date of hearing, and the opinion of the dis¬ 
senting Commissioners herein suggests that other events 
have resulted in further decreases. 

Additionally the Decision goes completely out of its 
way to state (p. 11): 

“It is, of course, to the interest of Southern’s cus¬ 
tomers and the public which they serve that this trend 
towards an unbalanced system be minimized as much 
as possible so as to hold down Southern’s unit cost 
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1199 “The latter figures were taken from the actual 
movement of 271,878 tons of coal to Plant Urquhart 

in the 12 months ended September 1954. The use of 
natural gas would displace much larger amounts of 
coal in future periods. 

“Numerous other statistics and comparisons were 
presented to show the serious effects loss of Plant 
Urquhart coal revenues would have on C&WC.” 

[Exhibits 7 and 8]. 

“Loss of this revenue would require C&WC to 
seriously curtail and possibly completely abandon its 
modernization program, and would deal a severe blow 
to net income, which, with declining carloadings gen¬ 
erally, could result in a deficit.” 

[Exhibit 7, pp. 7, 17]. 

“Figures were presented showing that C&WC had 
made large capital investment in road and equipment 
between 1946 and 1953, and that much of these ex¬ 
penditures had been found to be closely related to 
national defense and had been covered by Certificates 
of Necessity issued by the Office of Defense Mobiliza¬ 
tion. Outstanding indebtedness had been increased 
from $5,726,825 in 1946 to $9,758,806 at the end of 
1953, with principal payments on new equipment ob¬ 
ligations requiring over $600,000 in 1953. Interest on 
mortgage and equipment debt in 1946 was $291,791, 
whereas, in 1953 interest on equipment debt alone was 
$157,003 and on mortgage debt $248,900, total 
$405,903.” 

[Exhibit 7, pp. 10-11]. 

“C&WC provides common carrier rail service to 
numerous military installations, as well as extensive 
service to the general public.” 

[Exhibit 7, p. 9; Exhibit 8, p. 1], 

“Plant Urquhart will not be able to operate without 
the service of C&WC because of the inability of 

1200 Southern Natural Gas to supply its entire fuel needs 
even in the first year of proposed gas service, and the 

Plant’s coal requirements will increase from year to 



year as the other demands for natural gas take pri¬ 
ority, and other fuel must be available to Plant Ur- 
quhart due to the 30-minute cancellation provision of 
the contract with Southern. Plant Urquhart is inte¬ 
grated into a system which has much hydroelectric 
generation, and during favorable water conditions 
is used principally for peaking service. Southern es¬ 
timates that only % as much gas will be available to 
Plant Urquhart in January 1956 as in September 1956. 
As a result, Plant Urquhart’s need for coal as fuel 
could arise during the season of greatest demand for 
its generating capacity.” 

[Application, pp. 4-5; Exhibit 4, p. 10; Exhibit P to Appli¬ 
cation; Tr. 273; Exhibit 3, Witness Ivey, p. 7]. 

“The Railroad Interveners also presented facts to 
show the importance of Plant Urquhart coal revenues 
to Clinchfield Railroad, and of the investment which 
that carrier has in coal carrying equipment and in its 
properties in general Data was also presented re¬ 
garding other rail carriers ’ dependence on coal rev¬ 
enues, and of their common carrier obligations to pro¬ 
vide freight and passenger service and of their neces¬ 
sary investment.” 

[Tr. 107-111; Exhibits 9,10; Exhibits 6, 8; Tr. 100-101]/ 

Our opening Brief, pp. 9-18, discusses the facts of the 
railroads’ case at much greater length and is referred to 
for supplementary detail 

These Railroad Interveners submit that the Decision 
herein contains fatal error in its treatment of the railroad 
evidence above in that it 

(a) failed to make adequate findings to support its ulti¬ 
mate conclusions; 

1201 (b) made some findings contrary to the evidence; 

(c) arbitrarily disregarded pertinent evidence; and 

(d) improperly concluded that the application should be 
granted. 
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C. The Findings and Conclusions of Facts Regarding Ap¬ 
plicant and South Carolina Generating Company Were 
So Stated As To Be Most Favorable To Grant of This 
Application and Minimized or Disregarded Details, 
Indicating Denial. 

In spite of the 21 specific exceptions filed by these Inter¬ 
veners to the findings regarding Applicant and Generating 
Company, the majority of this Commission adopted without 
change the Examiner’s Decision. We refer to those excep¬ 
tions to avoid setting them out here (Exceptions, pp. 8-18). 

The Decision thus adopts and perpetuates misleading 
findings and conclusions of fact which are apparently sig¬ 
nificant factors in its ultimate conclusion that public con¬ 
venience and necessity require grant of this application. 

As illustration, Page 3 of the Decision states: 

“Southern proposes to deliver and sell Generating 
Company such quantities of gas as it may from time to 
time have available for delivery to Plant Urquhart up 
to the entire fuel requirements of the plant.”; 

1202 and 

“Southern estimates that it will be able to deliver 
approximately 10,072,000 Mcf annually after Plant 
Urquahart is in full operation.” 

Yet the record plainly shows that initially the supply of 
gas will be substantially inadequate to meet the entire fuel 
requirements; that the supply of gas will vary greatly 
seasonally; and that the “available” gas will decrease in 
the future. 

. While Page 3 of the Decision states that the gas sale will 
be on an interruptible basis, the Decision fails at any place 
to point out that the contract provides for interruption by 
Applicant on 30 minutes * notice for any reason, or that the 
Generating Company is obligated to take all “available” 
gas up to full fuel needs, except under limited circumstances 
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of price adjustment of gas or competing fuels, and Appli¬ 
cant will have 3 month’s notice to meet such conditions. 
Instead, the Decision refers to a 5-year term and cancella¬ 
tion on 30 days’ notice thereafter. 

By ignoring those details and certain others set ont in 
our Exceptions (A-G, pp. 9-11), and by overstating the 
other facts to suggest a contract with mutual obligations 
and an assured supply of gas, the Decision (p. 5) reaches 
the conclusion that 

“Southern is able ... to render the service pro¬ 
posed.” 

1203 Thus, implying that some real public service oblige 
tion is being taken on and will be performed by 
Applicant. 

In discussing Gas Supply the Decision (p. 5) states 

“The record shows that Southern has an adequate 
supply of natural gas to make the proposed deliveries 
to Generating Company.”; 

and (p. 7) that Southern has reserves to supply Plant 
Urquhart for 7 years and with new reserves for 11 years, 
and concludes (p. 7) that gas supply is adequate. 

This is also an example of the Decision making extensive 
findings and conclusions on a subject of no real significance. 
The Applicant assumes no obligation to provide any gas 
at any time; admittedly cannot meet full fuel needs of 
Plant Urquhart initially and will have less gas in the 
future, so how can such details have any bearing in deter¬ 
mining whether public convenience and necessity require 
the proposed pipeline. There can be no public need for a 
pipeline that has no obligation to provide service, as here. 

Similarly, we find the conclusion of adequate pipeline 
capacity (p. 7) to be distorted and misleading in its impli¬ 
cation that the authority sought should be granted. As 
pointed out, the sale is fully interruptible and on a gas 
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available basis, so there could be no question of pipeline 
capacity to provide the proposed service under any cir¬ 
cumstances. 

1204 Under the discussion of Public Convenience and 
Necessity, pp. 8-16 of the Decision, we find further 
gross examples of overstating Applicants case to support 
the ultimate conclusion. 

Pages 10-11 set out at length and without question the 
arguments of Applicant that it needed the added revenues 
represented by this proposed gas sale, using such colored 
phrases as 11 urgently needs“unbalanced system“hold 
down Southerns unit costs”; and found that “Southern 
needs the additional outlet for interruptible gas”. 

We see no way this Commission could have reached a 
conclusion of “need” for added sales without considering 
the financial statements submitted by Applicant, yet there 
is no mention of them and the Decision ignored these In¬ 
terveners’ Exception K which proposed a finding in lieu 
of the middle paragraph of Page 10 of the Decision to 
read: 


“As has been stated, during the first year of service 
to Generating Company after all 3 units are in opera¬ 
tion the sale will yield Southern $312,231 or $192,000 
net operating revenue depending on the cost of gas. 
Southern presented evidence to the effect that it needed 
this sale to offset recent losses in revenue, and to use 
idle capacity created by recent reduction to contract 
minima of gas purchases by Georgia Power Company, 
but it also presented evidence that it was working on 
a new price to regain those sales. Southern’s income 
statement for 12 months ending May 31, 1954, shows 
Utility Operating Income of $10,527,160 and net in¬ 
come of $7,157,763. There was no evidence that 
1205 Southern would be faced with marginal revenues if 
the sales to Generating Company were not author¬ 
ized, and Southern was unable to state that such sales 
would result in reduced rates to its other customers. 
[Item A, Exhibit N thereto; Tr. 74; Exhibit 3, Witness 
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White, pp. 4-7; Tr. 68; Item A, Exhibit L thereto, 
Sheet 3; Tr. 72].” 

The “need” of Applicant is obvionsly the same sort of 
“need” that any business has to increase sales, but in 
reaching a conclusion regarding public convenience and 
necessity such cannot properly be treated as a major 
element in deciding that the public requires a proposed 
service. 

Contrast the “need” of Applicant for mere added rev¬ 
enue and added profit with the real “need” of Charleston 
& Western Carolina Railway Company to preserve its 
coal revenues to continue to operate at any profit There 
lies the real comparison, which this Decision ignores 
entirely. 

Contrast with the summary treatment of the railroads’ 
evidence, this lengthy discussion of Applicant’s need with 
its full acceptance of such speculative evidence as the 
revenue yield of $312,231, when this very record shows 
that an increase in gas cost is contemplated which would 
reduce the yield to $192,000 per year; and when such 
yield is based on the largest estimated volume of gas 
delivered while the record makes it clear that “available” 
gas will decrease in the future as evidenced by the Deci¬ 
sion’s reference (p. 11) to growing needs for firm 
1206 service. In fact, such “available” gas has already 
decreased 10% from the estimates in the applica¬ 
tion to the date of hearing, and the opinion of the dis¬ 
senting Commissioners herein suggests that other events 
have resulted in further decreases. 

Additionally the Decision goes completely out of its 
way to state (p. 11): 

“It is, of course, to the interest of Southern’s cus¬ 
tomers and the public which they serve that this trend 
towards an unbalanced system be minimized as much 
as possible so as to hold down Southern’s unit cost 
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of service, which, of course, must be reflected in its 
rates.’ ’ 

As stated in our Exceptions (L., p. 14), there is no 
evidence of any possible reduction in rates to other gas 
customers, and such a generalization can be made regard¬ 
ing any regulated public utility including these Railroad 
Interveners, as well as many other types of business. 

A similar gratuity supporting grant of this application 
is found in the generalization at the bottom of Page 11 
of the Decision to the effect that operation of its plant 
at high capacity is good for Applicant. As pointed out 
in our Exceptions (M., p. 14), the same theory applies to 
the railroads to an even greater degree from a public 
interest standpoint here. 

The two dissenting Commissioners found a ‘lack of 
concrete evidence” as to improved load factor and its 
effct upon Applicant’s present operation, unit costs, and 
rates. 

1207 On Page 12 the Decision brushes off with one 
short paragraph the conservation argument which 
the two dissenting Commissioners found decisive. That 
paragraph contains a complete non sequitur in concluding 
that Southern “can supply the needs of Plant TJrquahart” 
for over 10 years “without diminishing the supply of 
natural gas available” to other customers. Surely the 
Commission realizes that Plant Urquhart intends to burn 
this gas, and obviously this natural resource which in¬ 
dustry spokesmen are crying is in short supply*’ will be 
diminished to that extent. 

This same paragraph is also basically in error in an¬ 
other major respect. Applicant admits it cannot supply 
the needs of Plant Urquhart the very first year, and that 

'See the literature currently being circulated aggressively by the Natural 
Gas and Oil Resources Committee, Room 5400, 350 Fifth Avenue, New York 7, 
New York. 
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less gas will be “available” in the future, so the phrase 
“supply the needs of Plant Urquhart” is a false premise 
to start with. 

Pages 12-16 of the Decision deal at length with the sup¬ 
porting evidence of Intervener, South Carolina Generat¬ 
ing Company, and in particular with the prospective sav¬ 
ings on fuel costs. As to this latter the two dissenting 
Commissioners felt there was “more than the usual 
amount of conflict in evidence”. 

1208 Here again we have generalizations and con- 
conclusions of fact which fail to reveal the whole 

story. 

On Page 13 the Decision states: 

“The savings to Georgia Power Company and South 
Carolina Electric & Gas Company should eventually 
redound to the benefit of the consumers of electricity 
which they distribute. 

but fails entirely to point out how little benefit the ulti¬ 
mate consumers of electricity could possibly receive, or 
that no witnesses for the public or the electric companies 
appeared to support the application or to state that elec¬ 
tric rates would be reduced or even held down. (See our 
Exception P, p. 16.) 

On Page 15 the Decision concludes that the Generating 
Company will save the amount it had predicted, and re¬ 
marks that the record indicates only a possibility that 
gas prices would go up. It is hard for us to see what 
test this Commission applies in accepting some estimates 
of future results so easily and then rejecting other pre¬ 
dictions seemingly made on more secure background. As 
noted in our Exception S (p. 17): 

“Testimony of Applicant revealed that the trend 
of gas prices was up, and that gas prices at the Georgia 
Power Company plants it served were less than the 
27^ proposed at Plant Urquhart; and also that de- 
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livered coal prices liad been substantially reduced to 
the Georgia Power Company plants. 

[Tr. 64, 67].” 

1209 In summary, it is the position of these Interveners 
that the Decision, in dealing with the evidence 

relating to Applicant and Generating Company, gives 
undue and improper recognition to the arguments ad¬ 
vanced by and on behalf of Applicant, and ignores the 
less favorable aspects of supporting evidence as well as 
considerations of the opposing evidence, thus reaching 
ultimate conclusions which are 

(a) contrary to the weight of the evidence; 

(b) unsupported by the evidence; 

(c) in disregard of pertinent evidence; and 

(d) inadequate justification for granting this application. 

The postion of Staff Counsel on oral argument points 
up fully the failure of Applicant here to meet the burden 
of proof showing positively that the service is required 
by public convenience and necessity, and, indeed. Staff 
Counsel submits that the burden should be even heavier 
here because this is an application covering a sale of gas 
for an inferior use. 

The dissenting Commissioners find the Decision to be 
“nebulous and lacking in conviction”. 

These Interveners submit another reason why the 
burden of Applicant should be heavier here—because we 
have a conflict of interest of regulated public util- 

1210 ities with this, an application by one to sell its 
product and service on a preferential or “dump” 

basis to a particular industry, which will result to the 
detriment of the other public utility which must continue 
to provide service to the same industry on the same basis 
it will serve the general public. Applicant’s purpose 
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here is a specific, limit ed, short term, reduced price sale 
of gas not involving any “public” service. Where common 
carrier railroads will be seriously affected protection of 
the public interest requires a showing of more than aver¬ 
age justification. 

D. The Majority of This Commission Failed To Give 
Sufficient Weight to The Conservation Issue. 

As previously pointed out, the conservation aspect was 
dismissed in a 6-line paragraph of the Decision containing 
conspicuous errors. The position of the dissenting Com¬ 
missioners, the oral argument of Staff Counsel, and the 
pleadings and argument of the Coal Interveners, fully 
state the matter. 

This Commission cannot make the required positive find¬ 
ing that the pipeline proposed is required by public con¬ 
venience and necessity without dealing further and more 
accurately with the conservation issue. 

1211 IV 

Conclusion 

If the majority of this Commission will recognize the 
foregoing errors of its Decision, or even a part thereof, 
and proceed to make the “findings and conclusions, as well 
as the reasons or basis therefor, upon all the material is¬ 
sues of fact, law, or discretion presented on the record” 
as required by §8 (b) of the Administrative Procedure 
Act 5 U.S.C. § 1007) and the evidence herein, it will find 
that the only conclusion it can finally reach is that the 
Application should be denied. 

Not only does this record reveal that Applicant has 
failed to make the required positive showing of consist¬ 
ency with the public interest, but also that it has failed 
to make that added showing which should be required in 
the case of a “dump” sale for an inferior use. Further, 
and more important, the record shows, and proper find- 
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' mgs will make it clear, that these Interveners have affirm- 
atively established that a grant of the application will be 
contrary to the public interest and adverse to the larger 
public convenience and necessity which requires adequate 
railroad service. 

Our views and argument are fully (and, we think, 
concisely) presented in our Supporting Beasons for 

1212 Exceptions filed February 24, 1955, and we refer 
thereto, and to our oral argument, in extension 

hereof, and to avoid burdening this record with any fur¬ 
ther briefing. 

As we see it the only real issue in this proceeding is 
the question of public convenience and necessity. 

There is no real issue of gas supply, pipeline capacity, 
financial ability, or even feasibility since Applicant pro¬ 
poses to sell gas only to the extent “available”, and then 
only if it chooses to do so as it can curtail service on 30 
minutes’ notice for any reason. In such circumstances, 
5 pages of Decision to cover such details is completely in¬ 
congruous when only a few lines were used to dispose of 
the Railroads’ evidence, and such detailing amounts to 
1 buttressing and overstating Applicant’s case. 

The only arguments with possible bearing on public 
conveniences and necessity to justify grant of this appli¬ 
cation were those regarding benefit to Applicant’s finan¬ 
cial position and improving its ability to provide public 
service, and those regarding fuel savings to Generating 
Company and possible benefits to consumers of electricity. 
In neither case was there a positive showing of any benefit 
' to the general public, or of any significant benefit to the 
financial status of Applicant alone. (Generating Com¬ 
pany had no real interest as all of its power 

1213 is sold on a fuel cost basis long term contract) 
The additional profits to Applicant, using Appli¬ 
cant’s figure of $312,231, from this proposed sale would 


107 


be less than 5% of net income of $7,157,763 for the year 
ending May 31, 1954, and the additional estimated gross 
revenne would only be about 5% of Applicant's gross 
operating revenue for the same period. No statement or 
even suggestion was made that Applicant needed these 
added revenues to protect its continued operation with 
substantial net income, nor was there any evidence of 
reduction in unit costs to lower rates. 

Contrast this unimpressive estimated showing with the 
facts of Plant Urquhart coal revenues to Charleston & 
Western Carolina Railway for the year ending September 
1954, when such coal revenue was $588,485 and equal to 
78% of C&WC net railway operating income of $752,435, 
and 9.2% of gross freight revenue of $6,409,653. It is 
important to keep in mind that on a railroad the loss of 
cars of freight does not reduce operating costs in direct 
proportion as the trains must still run for other freight, 
so there is not an element to be saved comparable to the 
cost of gas. In other words, an added volume of traffic on 
a railroad has a greater effect in reducing unit costs than 
in the case of a pipeline. 

In addition to the above factors there must be con¬ 
sidered the issues raised by the Coal Interveners 
1214 and the conservation issue raised by all Inter¬ 
veners, Staff Counsel and the dissenting Commis¬ 
sioners. 

We submit that the Application should be denied; and 

That the Decision issued May 20, 1955, herein contains 
basic error, as specifically discussed supra: 

(a) In failing to make essential “findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law, or discretion presented 
on the record”; 


(b) In making findings and conclusions contrary to the 
weight of the evidence and/or unsupported by the evi¬ 
dence; 

(c) In disregarding pertinent evidence and legal stand¬ 
ards; 

(d) In arbitrarily failing to give recognition and weight 
to the evidence of the Railroad Interveners*; 

1215 (e) In failing to give weight to the conservation 

issue; and 

(f) In granting this application. 

Wherefore, These Interveners pray that this Honorable 
Commission: 

L Without further hearing, reconsider and abrogate 
with an appropriate revised Decision its “Order Affir ming 
Presiding Examiner’s Decision” issued in this proceeding 
on May 20, 1955; or 

2. Reopen this proceeding to take additional evidence 
of the serious adverse effects which would result, particu¬ 
larly to Charleston & Western Carolina Railway Company, 
from a grant of this application. However, as stated 
supra, pp. 12-13, we request such Reopening only if this 
Commission adheres to the views of its Decision and is 
not satisfied that we have shown such serious adverse 
effects. After taking such further evidence, we request 
reconsideration and abrogation with revised Decision of 
the Order issued May 20, 1955, herein. 

•That such was the effect of the Decision was understood by all parties. 
The Answer Of Southern Natural Gas Company to Petition For Reopening, 
dated March 1,1955, states on Page 1: 

“It is plain from a reading of the entire decision that this fact was 
given only minor weight by the Presiding Examiner and that his conclu¬ 
sion that a certificate should be issued to Southern would havo been the 
same even if evidence had been available of the actual net loss to the 
railroads.” 


3. In either case request such other and farther relief 
as may be appropriate, including stay of the order of May 
20, 1955, until further determination herein. 

1216 V 

Motion Foe Stay 

We incorporate as though set forth herein, our Motion 
For Stay, dated May 26, 1955, and renew our prayer that 
the status quo be preserved until the issues here are 
finally disposed. We further submit that the request for 
bond in the reply filed by intervener, South Carolina Gen¬ 
erating Company, is without justification. Not even an 
applicant should be allowed to demand bond when the 
certificate proceeding has not been finally determined and 
no rights created. 

Respectfully submitted, 

Atlantic Coast Railroad Company, 
Charleston & Western Carolina 
Railway Company, 

Clinchfield Railroad Company, and 
Louisville and Nashville Railroad 
Company 
Interveners 

By U. B. Ellis, their Attorney 
Dated at Wilmington, North Carolina, June 17,1955 
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BEFORE THE 

FEDERAL POWER COMMISSION 
OF THE UNITED STATES 

In the Matter of 

Southern Natural Gas Company 
Docket No. G-2499 

Application for Rehearing, Reconsideration, Revocation and Abro¬ 
gation of die Commission's Order Issued May 20, 1955 

Now come National Coal Association, United Mine Work¬ 
ers of America and Fuels Research Council, Inc., (all 
jointly referred to hereafter as Petitioners) intervenors in 
the above-entitled proceeding, and file this their applica¬ 
tion for rehearing, reconsideration, revocation and abro¬ 
gation of the Commission’s Order issued May 20, 1955, 
affirming without modification the Initial Decision of the 
Presiding Examiner issued in the above-entitled proceed¬ 
ing on February 4,1955, and petition the Commission that 
it (1) without further hearing, abrogate its Order Affirm¬ 
ing the Presiding Examiner’s Decision, or (2) reopen said 
proceeding to receive new and further evidence respecting 
the injury inflicted upon your Petitioners by reason of the 
Commission’s action herein. As grounds in support of 
both of these alternatives, Petitioners show as follows: 

I 

Authority 

This application for rehearing is filed pursuant to Sec¬ 
tion 19(a) of the Natural Gas Act and Section 1.34 of the 
Commission’s Rules of Practice and Procedure. 

1221 n 

Aggrievement 

The individuals and entities represented by Petitioners 
are aggrieved by said Order issued May 20, 1955, because, 


Ill 


as shown by the record in these proceedings, said Order will 
have the direct and immediate result of inflicting economic 
and competitive injury upon such individuals and entities 
through the consequent loss to natural gas—a rapidly ex¬ 
hausting and irreplaceable natural resource—of still an¬ 
other portion of the shrinking market for coal, an efficient 
fuel available in plentiful supply from mines readily ac¬ 
cessible to the site of the proposed use of natural gas. 
Coal has been and is being used to supply the entire boiler 
fuel market which the said Order diverts to natural gas. 
Your Petitioners will suffer direct and irreparable injury 
by reason of the displacement of approximately 350,000 
tons of coal annually, such coal being mined, processed 
and transported by members of your Petitioners ’ organi¬ 
zations. 

m 

Specification of Errors 

Listed hereinbelow are the errors which render the De¬ 
cision of the Commission unsupportable. 

(1) The Commission erred in finding that Southern 
Natural Gas Company (Southern) has sufficient gas re¬ 
serves to supply Plant Urquhart for more than seven years 
without diminishing the total quantity available for service 
to other customers. (Pg. 6) 1 The wasteful use of 
1222 upwards of 11,000,000 Mcf annually obviously will 
draw down on the reserves of natural gas available 
to meet Southern’s over-all requirements. Conversely, if 
the natural gas reserves contracted for by Southern, or 
otherwise owned by it, are not dissipated under the boilers 
of Plant Urquhart, but are conserved for later, higher 
purpose uses, it will tend to assure a longer life to the 


1 All page references hereinafter made, unless otherwise indicated, will refer 
to the Presiding Examiner’s Decision issued February 4, 1955, and affirmed 
without modification by the Commission’s Order issued May 20,1955. 
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natural gas reserves available to it and protect the present 
gas consumers from a premature exhaustion of gas supply. 

(2) The Commission erred in finding that the detriment 
to the coal, labor and railroad intervenors is far outweighed 
by the public benefits which might result from the use of 
natural gas at Plant Urquhart. (Pg. 9) 

The record shows that the natural gas proposed to be 
sold to Generating Company will displace in excess of 
350,000 tons of coal annually after the commencement of 
operation of the third generating unit at Plant Urquhart. 
The evidence also shows that such coal would cost in the 
neighborhood of $4.00 per ton at the mine. A loss of mar¬ 
ket of upwards of 350,000 tons of coal at $4.00 per ton 
amounts to $1,400,000 of lost revenues annually. Included 
in this figure are wages to mine workers and income used 
to defray, in whole or in part, the cost of operating the 
mines supplying the coal to Plant Urquhart. The reduction 
in coal production, as a result of displacement by gas, will 
inflict further injury upon the miners by reason of the 
potential loss of employment and wages which would other¬ 
wise be available to them if Plant Urquhart remained on 
coal only. The evidence of record, demonstrating that the 
injury to the coal, labor and railroad industries is substan¬ 
tial, is clear and concise and stands unrefuted. 

1223 Contrasted to the above, there is the very nebulous 
showing by the Applicant and Generating Company 
as to the benefits which might accrue to them. The evi¬ 
dence submitted was conjectural and very general in 
nature. The Decision arbitrarily and without proper con¬ 
sideration rejects the evidence of your petitioners and 
accepts at face value the arguments set forth by Applicant 
and Generating Company, regardless of whether such argu¬ 
ments are supported by the record. Nowhere in the De¬ 
cision does the Commission set out specific, concrete facts 
to fortify its findings and conclusions. Indeed, the Decision 
is barren of evidentiary support, and, in the words of the 
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dissenting Commissioners, Draper and Smith, “is nebulous 
and lacking in conviction.” 

(3) The Commission erred in not giving proper weight 
and consideration to the evidence submitted by the coal, 
labor and railroad intervenors, showing the detrimental 
effect the proposed sale would have upon their interests. 
As pointed out hereinabove, the Commission admittedly 
gave only superficial consideration to the evidence sub¬ 
mitted by your Petitioners. The Decision states: 

“In view of the findings made hereinafter, sustain- 
ining in major part the contentions of Southern and 
Generating Company, the claims of economic detriment 
pressed by the coal, labor and railroad intervenors 
can be disposed of without extensive discussion * * 

(Pg. 9) 

The Commission’s action completely derogates the spe¬ 
cific provision of the Administrative Procedure Act (Sec. 
8 (b)) which requires that: 

“(b) SUBMITTALS AND DECISIONS.— * * * 
All decisions (including initial, recommended, or ten¬ 
tative decisions) shall become a part of the record 
and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion present¬ 
ed on the record; and (2) the appropriate rule, order, 
sanction, relief, or denial thereof.” (p. 7) (emphasis 
supplied) See State Corp. Comm, of Kan. v. Federal 
Power Commission, 206 F. 2d 690, 723 (1953) 

1224 In failing to give consideration to the cases pre¬ 
sented by the coal, labor and railroad intervenors, 
the Commission flouts the directives given to it by Con¬ 
gress that it give consideration to 

“the effect of construction and extension (of natural 
gas pipelines) upon the interests of producers of com¬ 
peting fuels and competitive transportation interests.” 
(National Coal Assn. v. FPC, 191 Fed. 2d 462; H. R. 
Rep. No. 1290, 77th Cong., 1st Session, Pg. 3, Oct. 21, 
1941) 
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This summary action of the Commission in not accord¬ 
ing proper weight to the evidence submitted by your Peti¬ 
tioners showing the injury to them is arbitrary, capricious 
and otherwise contrary to law. 

(4) The Commission erred in finding that “Southern 
needs the additional outlet for its interruptible gas, rep¬ 
resented by the Plant Urquhart sale, in order to secure a 
greater diversigcation of off-peak load and to increase its 
system load factor, and that this, in turn, will react to the 
benefit of Southern’s customers by tending to decrease and 
stabilize its cost of service per Mcf of gas delivered.” 

(Pg. ID 

Although the record contains testimony of a very gen¬ 
eral nature which, on its face, would appear to support 
the above conclusions, the fact of the matter is that the 
record is completely devoid of any substantial probative 
evidence demonstrating that (1) Southern needs the addi¬ 
tional outlet for its interruptible gas in order to secure 
a greater diversification of off-peak load; (2) that South¬ 
ern needs this load to increase its system load factor; and 
(3) that any increase in load factor which might result from 
the proposed sale would react to the benefit of Southern’s 
customers by tending to decrease and stabilize its cost of 
service per Mcf of gas delivered. 

The bald assertions of Applicant upon which the 
1225 Commission necessarily must have based its con¬ 
clusion, as there is no other supporting evidence, 
do not constitute substantial proof which would stand up 
as a basis for decision. Section 7(c) of the Administra¬ 
tive Procedure Act clearly states that: 

“No sanction shall be imposed or rule or order issued 
except upon consideration of the whole record or such 
portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable pro - 
batwe and substantial evidence.” (emphasis supplied) 

There is no such evidence in the record to support either 
the Applicant’s claims or the Commission’s Decision. The 
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record, in fact, is noticeably lacking in concrete proof as 
to the effect of any improvement in load factor upon 
Southern’s operations or its customers. No specific figures 
were offered to show how the supposed reduction in unit 
cost would work out rate-wise. The witness for Southern 
actually testified that no such study had been made. (Tr. 
72) Clearly, the Commission’s findings as above noted are 
unsupportable. 

(5) The Commission erred in concluding that the element 
of conservation as raised by these Petitioners herein “has 
little force in this case” because of Southern’s evidence 
that it could supply the needs of Plant Urquhart for more 
than twice the primary term of the contract without di¬ 
minishing the supply of natural gas available to its other 
consumers. (Pg 12) 

The question of conservation is by far the most impor¬ 
tant issue raised in this proceeding. Admittedly, there is 
conflicting evidence as to the actual and prospective sav¬ 
ings which allegedly would accrue to South Carolina Gen¬ 
erating Company by reason of using natural gas. It is 
also admitted that any prospective savings which might 
occur are highly conjectural due to the instability of the 
price of both gas and coal 

1226 The principal issue, therefore, becomes one of con¬ 
servation. Yet the Commission summarily brushes it 
aside with the astounding statement that the question of 
conservation has “little force in this case.” The Commis¬ 
sion as a regulatory agency is charged by Congress with 
the responsibility of protecting the public interest. Con¬ 
sumers, investors and the public generally look to the Com¬ 
mission to protect them and to assure to them an adequate 
and continuous supply of natural gas at reasonable rates 
not only for the present but for the future as welL The 
first concern of such regulation should be the preservation 
of our limited natural gas reserves so that such reserves as 
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are available may be utilized so as to render the highest 
social as well as economic return. The Commission in its 
1940 Annual Report to Congress was aware of this fact 
and very cogently pointed out that the natural gas reserves 
of the country should be conserved for higher purpose uses. 
The Report states: 

“Careful study of the entire problem may lead to 
the conclusion that use of natural gas should be re¬ 
stricted by functions rather than by areas. Thus, it is 
especially adapted to space and water heating in urban 
homes and other buildings and to the various industrial 
heat processes which require concentration of heat, 
flexibility of control, and uniformity of result. * * # 
General use of natural gas under boilers for the pro¬ 
duction of steam is, however, under most circumstances, 
of very questionable economy.” (Pg. 79) 

The Commission in earlier cases has also stated that the 
utilization of large volumes of natural gas under boilers 
of an electric generating plant tends to dissipate natural 
gas reserves otherwise available for essential domestic 
and general service use, and that it should be permitted 
only upon a positive showing that it is required by public 
convenience and necessity. 1 The Commission not only 
1227 did not make such a finding, but, in fact, completely 
ignored the Mississippi River Fuel case. No men¬ 
tion of that case, which should be controlling of the present 
case if the doctrine of Stare Decisis is applicable to ad¬ 
ministrative orders, was made nor is it referred to in any 
way in the Decision. 

As Justice Jackson so pointedly asserted in his dissenting 
opinion in the Hope Natural Gas Company case, 320 U. S. 
591, at pg. 637, the responsibility of conserving our limited 
natural gas reserves lies solely with this Commission. 
Justice Jackson there said: 


J In the matter of Mississippi River Fuel Corp., Docket No. 0-1995, Opinion 
No. 250, issued May 11, 1953, mimeo copy pg. 5, and Order issued December 
14, 1953, mimeo copy pg. 2. 
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“The fact is that neither the gas companies nor the 
consumers nor local regulatory bodies can be depended 
upon to conserve gas. Unless federal regulation will 
take account of conservation, its efforts seem as in 
this case, actually to constitute a new threat to the life 
of the Appalachian supply.” 

These Petitioners submit that the Commission completely 
avoided its responsibilities under the Natural Gas Act 
by its failure to give recognition to the important question 
of conservation raised therein; that such action was an 
abuse of discretion and contrary to the public interest. 

(6) The Commission erred in finding that “Generating 
Company’s savings from the use of natural gas can rea¬ 
sonably be expected to approximate those which that com¬ 
pany has predicted, provided that the delivered price of 
coal and gas remain at their current levels.” (Pg. 15) 
Said finding is clearly contrary to the facts in evidence 
and is unsupported by the record. 

The evidence submitted by Generating Company is con¬ 
jectural and inconclusive as to the possible savings that 
may be realized by that company by using natural gas 
instead of coal. During the course of the proceedings this 
estimate was changed several times by Generating 
1228 Company’s witness. The major change followed the 
rebuttal testimony of the witness for these Petition¬ 
ers who showed savings to Generating Company in a 
much smaller amount than as predicted by that company. 
One important item of dispute between Generating Com¬ 
pany’s witness and the coal witness was the matter of the 
comparative thermal efficiencies of the two fuels when 
fired in the boilers of Plant Urquhart. Without weighing 
the relative reliability of the conflicting estimates, the Com¬ 
mission rejected the contentions of Petitioners in favor of 
Generating Company. Great emphasis is placed upon a 
letter written to Generating Company by a district engi¬ 
neer of Combustion Engineering, Inc., the manufacturer 
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of the boiler equipment installed at Plant Urquhart, con¬ 
cerning the efficiency differential. The letter is not a manu¬ 
facturer’s guarantee, nor does it refer to any report or 
study of Plant Urquhart’s boiler equipment by the manu¬ 
facturer’s engineering department. It is clearly hearsay. 
Such letter was received in evidence over the objection of 
Petitioners who were thereby denied the right to be con¬ 
fronted with the writer thereof and were deprived of the 
opportunity of cross-examining him regarding the state¬ 
ments therein contained. 

That your Petitioners have a right to be confronted with 
persons making statements which are relied upon by the 
administrative agency in reaching its decision is well estab¬ 
lished by the many court decisions relating to this question. 
To cite a few: Consolidated Edison Co. v. N. L. R. B., 305 
U. S. 228, 83 L. Ed 126, 140 (Dec 5, 1938); N. L. R. B. v. 
Columbian Enameling and Stamping Co., Inc., 306 U. S. 
292, 83 L. Ed. 664 (Feb. 27,1939); 1. C. C. v. Louisville and 
Nashville Railroad Co., 227 U. S. 88, 57 L. EcL 431 
1229 (Jan. 20,1913). Thus, denying Petitioners the right 
to cross-examine the writer of said letter and receiv¬ 
ing such letter in evidence is a denial of due process, is 
arbitrary and capricious and renders the Decision 
unsupportable. 

(7) For the reasons stated above, the Commission erred 
in finding that: 

“ (4) The construction and operation of the facilities 
proposed by Applicant are required by the public con¬ 
venience and necessity, and a certificate therefor should 
be issued as hereinafter ordered and conditioned.” 

(Pg. 17) 

Such finding is contrary to the preponderance of the evi¬ 
dence, is not in any way supported by the record, and is in 
derogation of the express provisions of the Natural Gas 
Act pertaining to the granting of certificates of public con¬ 
venience and necessity. (Sec. 7(e), 56 Stat. 84 (1942); 15 
U. S. C. 717 f (e) (1946)) 
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IV 

Additional Evidence fob Rehearing 

In its Decision the Commission erroneously held that 
the evidence presented by Petitioners did not specifically 
spell ont the injury which would be suffered by them by 
reason of the displacement of coal by natural gas. While 
it is the position of Petitioners that the evidence of record 
sufficiently demonstrates such injury, we are prepared to 
present further additional evidence demonstrating the ad¬ 
verse effects the proposed sale of gas to Plant Urquhart 
will have upon the mine owners as a result of this diminu¬ 
tion in business and the specific effect of the loss on sales 
and mine employment. The proceedings, therefore, should 
be reopened to afford Petitioners an opportunity to pre¬ 
sent further detailed evidence of injury. To deny Peti¬ 
tioners an opportunity to present such additional evidence 
would be an arbitrary denial of due process of law 
1230 and fair play and in violation of the express 
mandate of Congress which requires that the Com¬ 
mission give consideration to the effect of the proposed 
natural gas service on the competing fuel and transpor¬ 
tation interests, (supra) 

Conclusion 

For all of the foregoing reasons we respectfully submit 
that the numerous errors inherent in the Commission’s 
Decision leave it unsupportable, and, further, that the 
several important items of evidence directly relevant to 
the issues herein and pertaining to the serious loss of 
revenue and employment to your Petitioners which the 
Commision has failed to recognize require reopening of 
the record for reconsideration. In addition, to avoid 
repetition, we incorporate as though set forth herein the 
exceptions to the decision of the Presiding Examiner filed 
in this proceeding by Petitioners on February 24, 1955. 
Each and every such exception as so incorporated we 
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hereby rely upon as a ground in support of this applica¬ 
tion for rehearing. 

Wherefore, Petitioners pray that this Honorable Com¬ 
mission (1) without further hearing, abrogate its “Order 
Affirming Presiding Examiner’s Decision,” issued herein 
on May 20, 1955; or (2) reopen the proceedings herein 
and, after further hearing and upon reconsideration, abro¬ 
gate said order issued May 20,1955. 

Respectfully submitted, 

McGrath and McGrath 
Attorneys for Petitioners 

By Jerome J. McGrath 
324 Shoreham Building 
Washington 5, D. C. 

Dated at Washington, D. C., June 20,1955 


2131 United States of America 

District of Columbia 
ss: 

Jerome J. McGrath, being first duly sworn according to 
law, deposes and says that he is attorney for the peti¬ 
tioners herein, and that he is authorized on behalf of said 
petitioners to make this verification; that he has read the 
foregoing Application for Rehearing and is familiar with 
the contents thereof and that all averments of fact therein 
contained are true to the best of his knowledge, informa¬ 
tion and belief. 

Jerome J. McGrath 

Sworn to before me and subscribed to in my presence 
by the said Jerome J. McGrath, this 20th day of June 
1955. 


Notary Public, D. C. 
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. 1233 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Seaborn L. Digby, Acting Chair¬ 
man; Claude L. Draper, Frederick Stueck and William R. 
Connole. 

In the Matter of 
Southern Natural Gas Company 
Docket No. G-2499 

Order Denying Applications for Rehearing 

Applications for rehearing of the Commission’s order 
issued May 20, 1955, in the above matter were filed by 
National Coal Association, United Mine Workers of 
America, and Fuels Research Council, Inc. and by Atlantic 
Coast Line Railroad Company, Charleston & Western 
Carolina Railway Company, Clinchfield Railroad Company, 
and Louisville and Nashville Railroad Company were filed 
on June 20, 1955. 

The Commission fiinds: 

The assignments of error and grounds for rehearing 
and abrogation of the Commission’s order of May 20, 
1955 set forth no new facts and no principles of law 
which either were not fully considered by the Com¬ 
mission w r hen it adopted said order, or which having 
been now considered warrant any change in, or modi¬ 
fication of, such order. 

The Commission orders: 

The said applications for rehearing be and hereby are 
denied. 

By the Commision. Commissioner Draper dissenting. 
Commissioner Connole not participating. 

Leon M. Fuquay, Secretary. 

Adopted: July 8,1955 
Issued: July 14,1955 
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Excerpt from Opening Statement of Counsel 

10 In showing system delivery capacity to supply 
the Plant Urquhart load, we have assumed a daily 
delivery capacity of approximately 939,000 Mcf, which 
will be the capacity at January 1, 1955. Our evidence will 
show ability to serve such load with that capacity. 

In connection with Southern’s system capacity, I might 
add by way of explanation that in Docket No. G-1907, 
Southern was authorized to construct facilities to provide 
daily delivery capacity of 1,021,665 Mcf. Certain of the 
facilities to provide part of this capacity will not have 
been constructed prior to December 31, 1954, the date 
specified in that certificate for completion of the facilities. 
• ••••••••• 

Excerpts From Testimony 
29 W. T. Ivey 

was called as a witness, having been first duly sworn, was 
examined and testified as follows: 

• #•••••••• 

34 Q. Does this include all of G-1907 facilities? A. 

There may be a few small towns as yet uncompleted 
in the 1907 facilities. By and large these do include all 
of the 1907 facilities. 

Mr. Tarver: Are you talking about Southern’s facilities 
or towns? 

Mr. Poland: I am talking about Southern’s facilities. 
The Witness: I am sorry. My attention was directed 
to towns’. As to Southern’s facilities, no, there are re¬ 
maining certain facilities as yet unconstructed of the certi¬ 
fied 1907 facilities. 

Mr. Liddell: They do not show on this— 

The Witness: They do not show on this plan. 

By Mr. Poland: 

Q. This sub-exhibit is based upon a system capacity of 
939,000 Mcf, is it? A. Yes, sir. 
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Q. And it is the intention of Southern Natural Gas Com¬ 
pany to increase that capacity to 10,020,000? A. I think 
Mr. Tarver made a statement to that effect at the begin¬ 
ning. 

Mr. Tarver: I stated we intended to file a petition for 
modification to the certificate to extend that con- 
35 struction date limitation for another year. 

By Mr. Poland: 

Q. Then it is the intention to go ahead, if you can, in 
the next year and complete the authorization granted in 
1907? A. It is my understanding from my hearing of 
Mr. Tarver’s statement. Tou are asking me a management 
question. 

Q. However, your testimony is based upon a system 
capacity of 939,000? A. Yes, sir. 

Q. Then your recommendation on the service to Plant 
Urquhart does not depend upon the increased capacity 
from 939,000 to 10,020,000? A. No, sir, it does not. 

42 Q. To the extent, Mr. Ivey, the market increases 
on the Savannah tap as you estimated in Docket 
1907 and as I take it you state again today that you ex¬ 
pect it will increase, the capacity of the main 16-inch line 
east of Savannah tap will be decreased, will it not? A. 
That is true. The estimate of the Savannah load, the 
primary reason for their diminution is that the large 
industrial customers which are already connected are not 
taking at the rate they had originally anticipated. Those 
customers are now connected, and it would require a major 
increase in their load over what they are physically taking 
today. There are only two small industrial customers re¬ 
maining down there who have not yet taken gas. In addi¬ 
tion, their loads will not be material. 

Therefore, I believe that we have got a pretty fair pat¬ 
tern of what our immediate future is in the Savannah 


area. 



Q. What do yon mean by immediate future? Is that 
next year? A. The next three or four years. 

43 Q. If the increase in the Savannah tap market 
reaches your expectation as shown in your estimates 

in Docket No. G-1907, will there be capacity east of the 
Savannah tap to serve Plant Urquhart and the other cus¬ 
tomers as shown on subexhibit G to Item A? A. Mr. 
Poland, the greater number of those industrial customers 
estimated their peaking demands—for example, the Union 
Bag gave us an estimate of 33 million feet, and they have 
tied on and they have operated for a year, and they are 
taking only 27 million feet. 

We have considered that they have pretty well settled 
down as to what they are going to do. 

Q. Then you have revised your G-1907 estimates as to 
what the market will reach on the Savannah tap? A. That 
is right. There are others that are the same way. There 
are only two small industrial customers remaining down 
there. The town of Savannah has a contract for 18 million. 
We designed in 1907 for 19 million. Savannah is taking 
now 15 million. We anticipate that Savannah will take up 
to 18 million. 

Presiding Examiner: That is on the resale end of it? 
The Witness: That is on the resale end of it, yes, sir. 
Presiding Examiner: As they extend their distribution 
system? 

The Witness: As they exend their distribution 

44 system. I have tried to show here in Exhibit G-l 
that as, if and when these domestic loads do increase, 

we know what we are going to do, how to meet it. 

By Mr. Poland: 

Q. Then I was, I suppose, somewhat misled by the state¬ 
ment I thought you made, that you expected the Savannah 
tap markets to increase up to your 1907 estimates. A. I 
didn’t say that I anticipated it immediately. I sincerely 
hope they will develop but at present they have not. 
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Q. If they should develop, you would then have to in¬ 
crease your capacity east of the Savannah tap in order to 
take care of the customers on the Macon-Aiken line? A. 
One very simple way of meeting it would be an additional 
compressor unit at the Ocmulgee Station, nothing else. 


46 Q. You testified that the capacity east of Ocmulgee 
Station was dependent upon the capacity of Ocmul¬ 
gee Station itself. A. Yes, sir. 

Q. Isn’t it also dependent upon the amount of gas at the 
intake side of the Ocmulgee station? A. Mr. Poland, this 
is not a peak problem. It is an off-peak problem. We have 
a very widely flexible system on an off-peak situation. At 
times we can have gas available at Bass Junction, which 
is the intake side of the Ocmulgee station, and then under 
operator operating conditions that gas might not be avail¬ 
able. In the winter peak of 20 degree day that gas is not 
available, and the industrial customers must be curtailed. 
But on off-peak periods, when the demands of the firm 
customers along the south line have diminished, then that 
gas is available at Bass Junction on the intake side of the 
station. 

*•••••••*• 

53 Presiding Examiner: You also mentioned that 
the resale load is expected to increase as they in¬ 
crease their distribution system; and as I think you testi¬ 
fied the situation was, it was perhaps a five-year develop¬ 
ment to more or less expand the coverage for the city on 
a resale basis, the distribution system. 

The Witness: Yes, sir. 

Presiding Examiner: So you expect that ultimately to 
reach its more or less projected load, the resale part? 

The Witness: Yes, sir. 

Presiding Examiner: You mentioned, however, that as 
to the other industries that are now connected, they had 
more or less settled down. 


> 
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The Witness: Yes, sir. 

Presiding Examiner: So you don’t anticipate any large 
amount of increase unless those industries themselves ex¬ 
pand, do yon? 

The Witness: That’s correct, yes, sir. 

By Mr. Poland: 

Q. Then you have the capacity along that line to serve 
an expected increased resale load to Savannah? A. That 
is true. I designed it to have 19 million at Savannah. Their 
contract is 18 million. I designed it to serve 33 million for 
the Union Bag Company, and they are steady at 22 mil¬ 
lion and have shown no indication of taking more 
54 than that. I designed it to serve Savannah Sugar 
Refinery a total of 5,700,000, and they are running 
about 3 million and have shown no indication in their 
history record here for nine months to increase that 
amount. I designed it to serve Southern Paper at the rate 
of 9,200,000 and they have been running peaks at 6 mil¬ 
lion and they average well below that; and the City of 
Savannah I designed for 19 million. Their original load 
estimate and their present ultimate contract is 18 million. 
Today they are running about 15 million. 

In that connection, Savannah will take up their 18 mil¬ 
lion contract, but they have a 90 percent ratchet on that 
contract and they are going to try to hold within 90 per¬ 
cent of their contract demand as long as they can. We are 
prepared to take the 18 million when they are ready. 

• ••••••••• 

Redirect Examination 

By Mr. Tarver: 

Q. Mr. Ivey, the direct industrial customers of South¬ 
ern east of Ocmulgee are all interruptible customers, are 
they not? A. They are, yes, sir. 

Q. So that if the Savannah load increased, that would 
not affect the ability of the system east of Ocmulgee 
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55 to meet the firm load east of Ocmulgee. Is that cor¬ 
rect? A. That is true, yes. 

Q. Is the system east of Ocmulgee adequate to meet all 
foreseeable firm requirements upon it? A. Yes, sir. 


57 James H. While 

was called as a witness, and after having been duly sworn 
by the Presiding Examiner, was examined and testified as 
follows: 


Q. Mr. White, in that testimony you have mentioned 
service of interruptible gas by Southern to two power 
plants operated by the Georgia Power Company. Do you 
have any late information not included which reflects upon 
the pattern of that service? A. Yes. 

Q. Will you state what it is? A. Yesterday, Monday, 
November 8, was a warm day and interruptible gas was 
available on our system. Our dispatchers called the Plant 
Yates and the Plant Arkwright of the Georgia 
58 Power Company to see if they wanted gas. Georgia 
Power advised that Plant Yates would require 27,- 
000 Mcf for the day, which is approximately 45 per¬ 
cent of the average daily deliveries during 1053. Georgia 
Power further advised that Plant Arkwright would not 
take any gas for an indefinite period. 

The 27,000 Mcf represents the total of both direct and 
resale sales. 

Q. To Plant Yates? A. To Plant Yates. 
**••*•*••• 
Cross Examination 
By Mr. Liddell: 

Q. There are indicated on Exhibit G-l—I refer to it 
only for geographical purposes—these five direct sale cus¬ 
tomers: Southern Clay Company; United Clay Mines; Na¬ 
tional Kaolin Company; Dixie Clay Company, and the 
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Huber Company. The direct sale contracts with those 
companies are filed with the Commission under Form 155. 
Without encumbering the record with those contracts, let 
me ask if the present direct sale price to those five com¬ 
panies is 34 cents? 

Mr. Tarver: I object. * • • 


62 Presiding Examiner: I am going to let him an¬ 
swer that specific question, and he might even an¬ 
swer it on a broader basis, and that is, that you get more 
for your gas from certain other direct sales. Is that right? 

The Witness: Yes, that is correct. 
#*••*•*••• 

Q. This is limited to the present contract with the gen¬ 
erating company which provides that this price is subject 
to increase if the seller’s field cost increases. Have there 
been any increases in the seller’s field price of gas that 
have become effective since this contract was executed? 
A. Which contract are you referring to? 

Q. The one with the generating company. A. No in¬ 
creases have become effective under this contract. 

63 Q. I don’t mean that. I mean, have your field 
prices of gas to which this contract is geared, have 

any of your field prices been increased since this contract 
became effective? 

The point I am trying to make—I don’t want to quarrel 
about field prices, because I know something of that situa¬ 
tion and it is quite complicated—my point is this: Is this 
contract already within reach of the two-cent increase as 
soon as the 15 million Mcf have been purchased? A. No, 
sir. 

Q. So far as you know, it is not now in that situation? 
A. That is true. 


Q. Mr. White, you stated in answer to a question from 
Mr. Tarver, the present condition of the market with spe- 
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cific respect to Georgia Power Company, namely, Plant 
Yates and Plant Arkwright—and you gave figures as of 
yesterday. 

Are those figures the contract minimum of those plants, 
the take from Southern Natural Gas Company? A. The 
figure I referred to in the beginning here was 27,000 Mcf, 
which is the amount of gas that Plant Yates expected to 
take November 8th. The reference to 46 percent has ref¬ 
erence to the average daily deliveries during the year 
1953. None of these figures have any reference to 

64 the contract minimum. 

Q. Are the deliveries now being maintained at 
contract minima? A. The contract minima are annual 
figures, Mr. Poland, and I can tell you their deliveries to 
date during this contract year. 

Q. Do you estimate that during this contract year they 
will be taking their contract minima? A. Yes, sir. 

Q. What advice have you received from Georgia Power 
Company as to the future gas deliveries to those two plants 
in excess of the contract minima? A. We have no informa¬ 
tion as to the future beyond their expression that they 
expected to hold to the contract minima. 

Q. I believe you testified in your direct testimony that 
you keep abreast of the cost of competitive fuels, do you 
not? A. Yes, sir. 

Q. Is it not true that the present low cost of coal is the 
reason for the curtailment of deliveries of natural gas to 
Georgia Power down to the contract minimum? A. Yes, 
sir. 

Q. I believe it is represented in the application which 
is Item A that the price of coal may trend upward 

65 in the future. Is that your estimation? 

Mr. Tarver: The application isn’t in evidence. It 
is the exhibits attached to it. 

By Mr. Poland: 

Q. Excuse me, it is not in evidence, but it was repre¬ 
sented in the application that the price of coal might trend 
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upward in the future. Is that your estimation? A. Yes. 

Q. Upon what do you base that estimation? A. The 
coal available to be mined by strip mining, the amounts 
are declining. Strip-mine coal has formed one of the larg¬ 
est supplies of cheap coal in the southwest in recent years. 
As that coal becomes less available, other coal must sup¬ 
plant it 

The underground mining is more expensive than strip 
mining, and I feel that we can expect to see the expense of 
underground mining reflected in the price. 

Q. Have you made any studies of the amount of coal 
still available in strip mining? A. No, sir. 

Q. Have you made any studies as to the relative cost 
of coal obtained from strip mining with relation to other 
coal? A. No, sir. 

Q. In your estimation, do you believe that the 

66 price of natural gas in the future will stay firm or 
trend upward or decrease? 

#**••••••• 

67 The Witness: The price of gas in the field has 
been going up in recent years. The trend of the 

amount of the increase seems to have lessened. I have no 
opinion on the future. 

By Mr. Poland: 

Q. Mr. White, what is the present effective cost of the 
gas to Georgia Power, including Plant Yates and Plant 
Arkwright, including both the direct sale and the resale. 
A. Do you mean our price to Georgia, weighted, and At¬ 
lanta Gas Light’s price to Georgia, or just our price to— 
you understand that that— 

Q. I want both of them, so that you will arrive at the 
effective cost of the gas to Georgia Power. A. The cost 
is 25.61 cents per Mcf. 

• ••••••••• 

68 The Witness: I might say that we are attempting 
to work out a price of gas which will insure that 
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Georgia Power Company will take the fuel requirements 
of their plant. As of today, I don’t know what their coal 
prices are. 


Q. You say the fuel requirements or the full require¬ 
ments of gas? A. Yes. The price of coal or the competi¬ 
tive fuel referred to in the contract is a published price 
based on information submitted by the Georgia Power 
Company to the Federal Power Commission. But that is 
out of date as of now. 

69 Q. Is it cheaper than the 25.61 cents per Mcf? 

A. The price published by the FPC or their present 
coal purchases? 

Q. The present coal purchases. A. We feel that they 
are buying some coal at a price lower than 25.61 cents, but 
we don’t know it. As I said, we are attempting to work out 
a price, but we are not far enough along in the negotia¬ 
tions. 


70 Q. I believe you testified in your direct testimony, 
Mr. White, on page 8 thereof, that the cost of gas, 
as shown in Exhibit N—I believe that would be sub- 

71 Exhibit N to Item A—is 20.35 cents per million Btu. 
Is that correct? A. Yes. 

Q. Is that exclusive of return? A. That is the price for 
interruptible overrun gas in South Carolina as set in our 
recent rate case and includes a return to that point. 

Q. That 20.35 cents is the rate proposed in your most re¬ 
cent rate proposal, is it, in— 

Mr. Tarver: The records of the Commission show that 
that is the presently effective rate. 

By Mr. Poland: 

Q. Southern Natural Gas Company has on file with the 
Commission a rate increase proposal in Docket No. G-4264. 
Do you know whether that rate increase proposal pro- 
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poses an increase in this interruptible overrun in South 
Carolina? A. Yes. 

Q. What is that increase? A. 2.546 cents. The proposed 
rate is 22.9 cents. 

Q. I believe you testified, Mr. White, that the sale to 
South Carolina Generating Company will be beneficial not 
only to Southern but to its purchasers of gas for resale. 
To which purchasers of gas for resale will it be a benefit? 
A. It will be a benefit to all purchasers of gas for 
resale. 

72 Q. To what extent? A. To the extent that in the 
allocation of costs, that the sales to Urquhart carry 
their proportion of such of the fixed costs of the system. 

Q. Will the advantage to the purchasers be reflected in 
a rate reduction to the resale purchasers? A. Bates are 
a combination of many things. If this sale is made, it would 
necessarily be included in future rate filings to the extent 
that the sale was made. 

Q. Would you say that the effect would be large enough 
to show up in rates, or would it be so small that it would 
show no effect in whether rates were increased, decreased, 
or remain the same? A. It would not result in an increase. 
The extent of its effect, I don’t know. I haven’t run the 
calculation. 

Q. I believe you also testified that reduced fuel costs 
of natural gas with relation to coal would accrue in benefits 
to the electric customers of Georgia Power Company and 
South Carolina Generating Company, did you not, on page 
7? 

Mr. Tarver: I think the testimony speaks for itself. I 
think he said, “should.” 

By Mr. Poland: 

Q. Do you base such testimony upon information re¬ 
ceived from the generating company? A. Yes. 


73 Q. The interruptible overrun gas to which refer¬ 
ence was made in the rate schedule, that is inter¬ 
ruptible overrun sold to resale customers, isn’t it? A. Yes. 
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Q. And is that generally the gas that the resale customer 
sells on an interruptible basis—as far as you know? That 
is a generalization. A. Yes, sir. 


Q. Mr. White, on cross-examination, I think you said 
that the price of coal—I am talking about coal consumed at 
Plant Yates and Plant Arkwright of Georgia Power Com¬ 
pany—was lower. Did you mean the price of coal was lower 
or the railroad’s rates for coal delivered to those two 
plants? A. I was speaking of the total cost of coal. 

Q. To your knowledge, has there been any reduction in 
the price of coal as distinguished from the price of 
74 coal plus the railroad rates? A. The price of coal 
has not varied materially in recent months. The sub¬ 
stantial reductions have taken place in freight rates. 

Q. Will you look at Exhibit N to Item A by reference? 
A. I have it. 

Q. You will note that the last figure on that page is 
$312,231, which represents net operating revenues for a 
year of full operation of the service to Plant Arkwright. 

What would that figure be if for your cost of gas you 
substituted 22.9 cents for the 20.35 cents that you have 
used? A. The net operating revenues would be approxi¬ 
mately $192,000. 


76 George Dibble 

was called as a witness, having been first duly sworn, was 
examined and testified as follows: 

77 Cross-Examination 

By Mr. Poland: 

Q. You state, Mr. Dibble, I believe on page 11 of your 
testimony that at the present time you have no diffi- 

78 culties in obtaining the highest quality coal. How¬ 
ever, it is not expected that that condition will neces¬ 
sarily continue indefinitely. 





134 


What factors caused you to reach that conclusion? A. 
The basic factor is that the coal market has been rather 
weak in the past year or year and a half. There have been 
quite a few high cost mines that have closed up. The 
market conditions in general have been poor and the price 
has been declining. 

Q. When you say that it will not continue indefinitely, 
you are speaking of the quality of coal rather than of the 
price of the coal? A. I am speaking in terms of quality 
and the price. 

Q. When you say the market has been weak, do you mean 
that the price may increase or it may decrease? A. I mean 
that when I said that the market has been weak, there have 
been more people producing coal than there have been 
buyers for it, and the price has dropped accordingly. 

Q. The Generating Company now purchases coal for 
use in Plant TJrquhart, does it not? A. It does. 

Q. This is on a long term contract basis, is it? A. On 
an annual contract basis. 

Q. And it is not at periodic intervals of picking 
79 up distress coal? A. We do not contract for 100 
percent of our coal requirements. We contract in 
general for something in the order of 80 percent of our 
forecasted requirement, and the other 20 percent is nor¬ 
mally purchased on the spot basis. We do not in gen¬ 
eral handle any distress coal as such. 

Q. What is the maximum inventory of coal capable 
of being stored with your present storage areas in terms 
of annual requirements? A. In terms of annual require¬ 
ments? 

Q. Yes. A. That is a rather difficult question to an¬ 
swer. With all three units operating, or the ultimate of 
the plant, or what? 

Q. Let’s take the three units operating. A. The three 
units in general would use something in the order of roughly 
half a million tons of coal a year. We have space allo¬ 
cated for approximately 100,000 tons of coal storage that 
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could be increased. That is something roughly a quarter 
of a year or something of that order. That coal storage 
area could be increased, if necessary. 


82 Q. I believe I asked a witness this morning 
whether South Carolina Generating Company fur¬ 
nished Southern with the information concerning the opera¬ 
tion of Plant Urquhart which was included in the Item A. 
And he answered in the affirmative. Is that not correct? 
A. As I remember he did, yes, sir. 

Q. If you will refer to your Exhibit A attached to 
vour direct testimony, which has been identified as Ex¬ 
hibit No. 4, and sheet 3 of Exhibit A and correspondingly 
to page 9 of the application which is not in evidence—do 
you have it there? A. No, sir, I don’t have it. 

Q. Page 3 of Exhibit A to your testimony indicates a 
cost of coal based on 92,000 tons. Is that correct? A. I 
am not sure just what you are driving at, sir. Would you 
restate that? 

Q. It is merely a matter of a slight discrepancy. I 
wanted to clear it up. Exhibit A, Sheet 3, footnote No. 2 
thereof, indicates that the cost of coal is based upon ap¬ 
proximately 92,000 tons of coal and includes ash- 

83 handling and No. 2 oil. A. That’s right, sir. 

Q. In the application, which I suppose is made up 
on figures that you gave to Southern, the figures are based 
on approximately 90,000 tons of coaL There is a similar 
slight discrepancy between your exhibit and the informa¬ 
tion given by Southern as to the basis of gas which you 
show as 10,690,000 Mcf, and Southern shows as 10,192,000 
Mcf, and as to the total cost of operation which you show 
as $3,707,629, and Southern showed as $3,515,000. Can 
you explain those discrepancies? A. Yes, sir. I think 
in the first place you would have to recognize the fact that 
this docket or application, whatever you call it—appli¬ 
cation—was made up from forecasted figures. It contains 
a lot of estimates. This testimony of mine was made up 
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on the latest available information that we had as far 
as the last review of the forecast and that sort of thing. 

You will notice the basic difference there is on Exhibit 
A, page 3 of the 1956 generation, which amounted to 
1,364,000,000 kilowatt hours; and on page 9 of the appli¬ 
cation it amounted to 1,300,000,000. There is a difference of 
64 million kilowatt hours in terms of changing our esti¬ 
mate as far as generation was concerned. That is probably 
one of the basic reasons for the discrepancies all the way 
through. They were relatively minor. 

Q. Your figures are the later figures, I take it? 

84 A. Yes, sir. These are figures as of about October 
1, and the application figures were sometime in May, 

I imagine it was. 

Q. Your figures show a slight, as you say, 60 million— 
A. 64 million kilowatt hours readjustment due to re¬ 
vised forecast. The figures on Exhibit A, sheet No. 3, 
represent the latest available information. 

Q. Does that account for the approximately $200,000 
increase in total cost over the figures that you show in 
relation to the figures that are shown in Southern’s ap¬ 
plication? A. No. I think you will find there is a slight 
difference in the cost. Why not compare sheet 9 with Ex¬ 
hibit A, sheet No. 4? I think the differences will be more 
or less evident to you. It is put in the same form and 
easier to visualize. 

Presiding Examiner: Is the end result the last figure 
before the footnotes? 

The Witness: That’s right, sir. 

Presiding Examiner: On page 9 it says, “Prior to No. 
3 unit.” Does that mean the same as 1955 column later? 

The Witness: That’s right, sir. 

Presiding Examiner: The difference there is that the 
application shows 2.75, and in your sheet 4 of Exhibit A 
attached to your prepared testimony it is 2.72. Is that 
the comparison? 

85 The Witness: That is basically the fuel compari¬ 
son in cost per million Btu. It is 31 cents in the 
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application and it is 31.65 in the testimony, sir. That 
coupled with the difference in generation would account 
for the basic difference between the two. 

Mr. Tarver: It is 30 cents in the application. 

The Witness: It is 31 cents per million, that I see. The 
reason for placing this Exhibit A, sheet No. 4, at the end 
is to provide a comparison between the two. This repre¬ 
sents later information than is in the application. There 
are minor changes in each direction. 

By Mr. Poland: 

Q. The information you have in Exhibit A attached to 
your direct testimony is the latest information you have? 
A. That we have available, that’s right. 


By Mr. Poth: 

Q. Mr. Dibble, I don’t believe the record shows as such 
the dates that Units 1 and 2 at Urquhart Plant went into 
operation. Would you supply that for us? A. I 
86 am not sure that I have the actual— 

Q. Approximately. A. The approximate date No. 

1 unit went into service was towards the end of December 
1953, and the No. 2 unit went into commercial operation, 

I would say, the end of February 1954, roughly. 

Presiding Examiner: These are just brand-new plants? 

The Witness: That’s right, sir. 

106 C. R. Harry 

was called as a witness, having been first duly sworn, was 
examined and testified as follows: 

107 Direct Examination 

By Mr. Ellis: j 

! 

i 

Q. Would you please state your name, business connec¬ 
tion and address, sir? A. My name is C. R. Harry. I am 
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employed by the Clinchfield Railroad Company as assist¬ 
ant general freight agent. I live in Erwin, Tennessee. 

Q. What is your railroad experience, sir? A. I have 
been in railroad traffic work since 1924, the last 26 years 
of which has been in the traffic department of the Clinch- 
field Railroad. 

Q. Would you briefly discuss the Clinchfield Railroad, 
sir? A. As may be seen from map Exhibit No. 5 intro¬ 
duced by the Southern Railway witness, the Clinchfield 
Railroad extends from Elkhom City, Kentucky, on the 
north on through the States of Virginia, Tennessee, North 
Carolina, and South Carolina to Spartanburg, South Caro¬ 
lina. 

Q. Would you give us some figures regarding the 
108 Clinchfield’s interest in this particular proceeding? 

A. Exhibit No. 8, which was introduced by the C 
and WC witness, shows there were 271,878 tons of coal 
that moved to Plant TJrquhart of South Carolina Gener¬ 
ating Company for the period October 1, 1953, to Septem¬ 
ber 30, 1954, inclusive. 

Mr. Poland: Where does that show? 

The Witness: That is page six. It is in column 3. 

Mr. McHenry: Page 4 and 5, isn’t it? 

Mr. Poland: I don’t see it. 

The Witness: On page 6, column 3, total, 271,878 tons. 

Mr. Ellis: I might add the same figure also appears on 
page 4 in the total column. 

The Witness: Yes, in the last column. 

Of this amount 110,002 tons originated at mines on the 
Clinchfield and moved by Clinchfield Railroad to Spartan¬ 
burg, South Carolina, and C and WC Railway. I might 
add parenthetically that I added these totals from pages 
3 and 4 of Mr. Brown’s exhibit 8. 

67,348 tons originated at mines on the Chesapeake and 
Ohio Railway and moved in connection with that line 
to Elkhom City, Kentucky, the Clinchfield Railroad to 
Spartanburg, South Carolina and C and WC. 28,107 tons 
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originated at mines on the Interstate Railroad and moved 
in connection with that line to Millard, Virginia, and 
thence Clinchfield Railroad to Spartanburg, South 

109 Carolina and C and WC. 

1,726 tons originated at Southland, Kentucky, on 
the L and N Railroad, and Moved by that line to Dorchester 
Junction, Virginia, Interstate Railroad Millars, Virginia, 
Clinchfield, Spartanburg, South Carolina, and C and WC. 

Presiding Examiner: That you just read, for example, 
is the route which you denominated the Eight Route under 
the explanation of routes on page 4? 

The Witness: That is correct, sir. 60,424 tons origi¬ 
nated on the Norfolk and Western Railway at Toms Creek, 
Virginia, and moved in connection with that line to St 
Paul, Virginia, thence Clinchfield Railroad and C and WC 
via Spartanburg, South Carolina. 

Of the total movement, 267,607 tons moved in connection 
with the Clinchfield Railroad. 

Effective April 8, 1954, the rate on fine coal, which is 
the type of coal used at the plant in question, was reduced 
by 35 cents per net ton. Based upon the reduced rate 
and the present divisions, the revenue of the Clinchfield 
Railroad for this 12 month movement amounted to 
$491,484.15. 

By Mr. Ellis: 

Q. Mr. Harry, would you take your Exhibit 9 and dis¬ 
cuss that, please, sir? A. My Exhibit No. 9, consisting 
of two pages, is a statement showing the movement of 
carload freight on the Clinchfield Railroad for the 

110 years 1940 to 1953, inclusive. And seven months 
of 1954 as compared with the same period of 1953. 

This statement also indicates the percentage coal traffic 
on the Clinchfield bears to total carload traffic. It in¬ 
dicates the importance of coal traffic to the Clinchfield, 
wherein more than 60 percent of our tonnage and 50 
percent of our revenue is derived from coal traffic. It 



also indicates the decline in the movement of coal for 
the first eight months of 1954 as compared with the same 
period in 1953. 

Q. Mr. Harry, the total carload freight traffic figures 
show a sizeable jump in the year 1947. Would you ex¬ 
plain that, please, sir? A. In the year 1947 we completed 
a branch line of railroad approximately 14% miles long 
into a place we called Moss, Virginia, which is the largest 
operation of Clinchfield Coal Corporation, and is the largest 
operation on the Clinchfield Railroad. In the year 1947, 
194,163 tons of coal were produced at this operation. 

In 1948, 545,000, 1949, 1,079,000, 1950, 1,330,000, 1951, 
1,824,000, 1952, 2,114,000, 1953, 2,545,000 tons. 

These were the amounts actually shipped during those 
years from this producing point. 

Q. Would you now refer to your Exhibit 10 and give 
us your comments on that, please, sir? A. My ex- 
111 hibit No. 10 shows the coal carrying equipment 
owned and operated by the Clinchfield as of De¬ 
cember 31, 1953, together with its book value. Also, the 
number of hopper cars which have been purchased by the 
Clinchfield during the ten year period ending December 
31, 1953. 

From the statement, it will be noted we have 248 gon¬ 
dolas, 4577 50-ton steel hoppers, and 1271 55-ton steel 
hoppers. 

It further shows that 3945 of the hoppers were pur¬ 
chased during the last ten years at a cost of $13,236,494.74. 
Much of this equipment is covered by certificates of ne¬ 
cessity issued because of national defense justification. 

Q. Has the Clinchfield Railroad made any substantial 
improvements to its property, both road and equipment, 
in the years subsequent to World War II? A. Yes. Dur¬ 
ing the period December 31, 1945, to December 31, 1953, 
there was an increase of $7,814,530 in road equipment, 
and $19,165,025 in cars and locomotives. 
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Q. Have obligations been assumed in connection with 
these additions and betterments to road and equipment 
property? A. Yes. On December 31,1953, obligations were 
outstanding as follow's: Road, $370,579, and equipment, 
$13,805,090. 

Mr. Ellis: The witness is available for cross-examina¬ 
tion. 

Mr. Tarver: We desire to reserve cross. 


144 C. W. Davis 

was called as a witness, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Liddell: 

Q. Mr. Davis, do you have before you a document 

145 which has been marked Exhibit No. 21 for identifi¬ 
cation? A. I do. 

Q. What is your occupation? A. I am executive secre¬ 
tary of the Big Sandy-Elkhorn Coal Operators’ Associa¬ 
tion. 


148 Q. Is there any further explanation that you want 
to make as to these sheets? A. I think it should be 
noted that there has been a decline since January 1952. 
The daily car rating established at that time was 1530.5 
cars per day. That has declined until August of this year 
it was only 1111 cars. Even in view of the fact that our 
daily car rating has declined, there has been a substantial 
decrease in the percentage that we are producing of that 
car rating. 

On page 3 I show there the number of 50-ton cars that 
were produced on the Kentucky Division of the C and O 
Railroad since 1947. This data was taken directly from 
the C and O records. In 1954 through August there have 
been 113,166 cars produced. 
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That projected on the basis of our experience since that 
time and what we anticipate, should be about 185,000 cars 
for this calendar year. In other words, we expect about 
a 20 percent decline over last year’s production. 

On page 4 I set out there the average running time of 
the mines in our field. This data only covers the member¬ 
ship of our Association. That membership consists of about 
75 percent of the commercial producers in the field. There¬ 
fore we feel that it is a representative sample. 

I would like you to notice that at the end of August we 
had an average running time of 131 days for the 
149 year, whereas last year it was 143 days, or a decline 
of approximately 12 days average running time for 
the year to date. I might call attention to the fact that we 
showed a slight increase at the time last year over 1952. 
That was due primarily to the fact that many of our mines 
had substantially reduced their work forces and were 
running more days per week, but at the same time pro¬ 
ducing less coal. 

On page 6 the data here is a survey made by my office 
wherein we contacted every producer that had an estab¬ 
lished car rating in our field. The other exhibits have been 
confined to operations on the C and O. 

However, our Association does represent a few mines 
served by the L and N Railroad in and around McRoberts, 
Kentucky. We contacted all of the people that were in our 
jurisdictional area that were producing coal, and the 
second column there “Percent of Total Car Ratings Sur¬ 
vey Represents” shows the percentage of car rating repre¬ 
sented by the people that replied to our survey. 

I only started this survey the first of the year. There¬ 
fore I don’t have definite figures back to 1947. But for 
this year I think the exhibit is self-explanatory in that it 
shows there has been a tremendous decline in employment 
in our field. 

The note on the bottom where I estimate the number 
of employees as of January 1, 1948, is based on the 


143 


150 tonnage produced in the field and the average pro¬ 
duction per man year which gives you about 15,000. 
It would be between 14 and 15 thousand employees that 
were in the industry in our field in 1948, and you can see 
that according to my calculations that has dropped to 
6,265 as of October 1 of this year. 

Mr. Tarver: Mr. Davis, would you explain that last 
column? It isn’t clear in my mind what it means. 

The Witness: The third column, the next to the last 
column, shows the number of employees actually reported 
on our survey. The second column, the percentage column, 
is the pereent of the industry that reported. 

So I project that then in the last column to 100 percent. 
In other words, taking January 1, 1954, if 6396 men 
represent 81 percent, then 100 percent would be 7896. 

Mr. Tarver: That is a straight mathematical computa¬ 
tion without any reference to the size of the mines not 
reporting or the size of the mines reporting? 

The Witness: That is right. Because the people that 
reported were representative of operations in the field. 
We had large mines, and we had extremely small mines 
with as few as 10 employees. 


155 Ben H. Brown 

was recalled as a witness, having been previously sworn, 
was examined and testified further as follows: 


162 Q. On page 6 of your prepared testimony, Mr. 

Brown, you referred to a modernization program 
which was launched by C and WC in 1951. When did 
plans commence for that modernization program? A. The 
plans for the modernization program, if I may clarify this 
—what I had in mind, sir—that is to the roadway, the 
modernization. Those plans came into being with addi¬ 
tional revenues made available to C and WC from the 
location of the Atomic Energy plant. 
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Q. Was that approximately the time yon commenced 
delivering large quantities of construction material to the 
Atomic Energy plant? A. Yes, sir. 

Q. When did you start delivering large quantities of 
coal to that plant? A. 1952. 

Q. Mr. Brown, as I understand it, you started de- 
163 livering coal to Plant Urquhart in October 1953. 

A. Yes, sir. 

Q. Inasmuch as your modernization program was 
launched in 1951, am I correct in my assumption that it 
was based upon revenues as they were being received then 
by the railroad and were not in contemplation of the 
Plant Urquhart revenues? A. Mr. Tarver, our moderni¬ 
zation program has followed the course of our revenues, 
let us say, to the extent money has been made available 
to us. 

Q. But you had enough money and enough revenues in 
1951 to commence that program, and that was before you 
were receiving any revenues from Plant Urquhart? A. 
That is correct, yes, sir. 

Q. Or approximately two years before. A. Yes, sir. 


167 Q. Pages 3, 4 and 5. The revenues shown on those 
pages are gross revenues, are they not? A. Yes, 
sir. 

Q. Will you look on page 9 of Exhibit 8, where those 
revenues apparently are carried forward and shown in the 
columns under the heading “Revenue.” Those revenues 
also are gross revenues, are they not? A. Page 9? 

Q. Yes, page 9, the revenues shown for coal to Urquhart 
Plant. Those are gross revenues, are they not? A. That 
is C and WC revenue. 

Q. Yes, sir, but that is gross to C and WC? A. Yes, 
sir. 

Q. So that to compare the gross C and WC revenue to 
the net C and WC total operating income as you have 
done is sort of like comparing apples and pears, isn’t it, 
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comparing things that have no relation to each other? A. 
Would you read my direct testimony on that, sir? 

Q. Can’t you answer my question? A. My an- 

168 swer is no. ^ 

Q. Could you give us what the net revenue from 
coal shipped to Plant Urquhart would be for the months 
shown on page 9? You have just given us a gross figure. 
A. I think we are talking at cross-purposes, sir. In 
column 3 of page 9, the figures shown are the C and WC’s 
revenue gross or net from coal handled by Urquhart. 

Q. How can revenue he both gross and net at the same 
time? A. In railroad parlance, sir, in a case like this, 
you speak of gross and net, there is an element of claims, 
there are no claims on coal. 

Q. In other words, this is the incremental revenue due 
to the coal operation? A. Correct, sir, a very good choice 
of words. 

Q. But if you pro-rated your operating costs to all 
traffic, the profit that the railroad would derive from the 
coal shipped to Plant Urquhart would be a great deal less 
than is shown in column 3 on page 9 of Exhibit 8. Is that 
correct? A. Mr. Tarver, I am afraid I lost your reason¬ 
ing. Would you repeat that, sir? 

Q. It costs you something to ship the coal to Plant 
Urquhart. A. That is correct, yes, sir. 

169 Q. So that if you subtracted that cost from the 
figures shown in column 3, you would have a much 

smaller column of figures, much smaller figures in that 
column for each one of those months. A. Under railroad 
accounting practices, I do not think it would be possible 
to subtract the cost on a given commodity. May I show 
you this for a moment, please, sir? 

Q. In other words, Mr. Brown, your accounting pro¬ 
cedures just don’t permit you to break down the costs at¬ 
tributable to the shipment of coal, but those costs never¬ 
theless exist? A. That is right. 

Presiding Examiner: There is an element of cost, but 
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the point yon are making is that the accounting does not 
permit yon to say how much it should be surcharged? 

The Witness: That is correct, yes, sir. 

By Mr. Tarver: 

Q. At the top of page 16, the first paragraph you re¬ 
ferred to an annual revenue loss of all participating rail¬ 
roads and to C and WC if Plant Urquhart should sub¬ 
stitute natural gas for coal. That again is a gross figure 
and does not take into consideration the cost of trans¬ 
porting that coal? A. That is correct. 

Q. And you can’t give us what the net would be, 
170 I take it? A. On Plant Urquhart coal, no, sir. 


Q. The C and WC has realized revenues from the de¬ 
livery of coal to Plant Urquhart only for a year. You 
1 have had one unit in operation since the end of 1953, and 
one unit in operation since February, I believe, 1954. A. 
That is right, yes, sir. 

Q. So that if you didn’t sell any coal in the future, 1955, 
you would not have had suffered any loss of revenues 
over what you had before 1953. A. That is correct. 


171 Q. Bid you not in your prepared testimony, which 
is Exhibit No. 7, refer to competition with other 

railroads, for instance, for overhead, as one of the limit¬ 
ing factors upon revenues available to C and WC? 

172 A. Yes, sir. One of the limiting factors or one of 
the factors making for uncertain revenues for C and 

WC, or unstable revenues, sir. 

Q. So that your testimony is really as to a question of 
competition among railroads and competition here with gas. 
It is a economically competitive situation? A. That’s 
right. 

Q. It is possible that you might win out in your com¬ 
petition with other railroads for freight and maintain your 
monetary position. A. It is possible, and then also, Mr. 
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Poland, for reasons that I endeavored to illustrate in my 
testimony, because of circumstances wholly beyond our 
control, we might lose substantial volumes of traffic and 
substantial amounts of revenue. 

Q. That assumes on the basis that all railroads might 
lose that revenue? A. Yes, sir. 

188 C. R. Harry 

was recalled as a witness, and having been previously duly 
sworn, was further examined and testified as follows: 


Cross Examination 
By Mr. Poth: 

Q. Mr. Harry, how many steam locomotives does the 
Clinchfield Railroad operate? A. We do not operate 
189 any steam locomotives. 

Q. How long has that condition obtained? A. I 
don’t know. I can’t recall exactly. I don’t believe we have 
operated any this year. 

Q. The change-over has been that recent, that is, com¬ 
plete change-over? A. Complete change-over, yes. I be¬ 
lieve we retired our last steam locomotive in the past few 
months. 

Q. Can you tell us the reason for the change from steam 
locomotives to I believe what the Interstate Commerce 
Commission calls “other”? A. Well, there are several 
reasons. Economy of operation is one; higher availability 
is another. There was difficulty in securing parts for the 
steam locomotives, and there was difficulty in replacing 
the steam locomotives. 

Q. But out of those factors you mentioned, economy or 
cost of operation was the paramount factor? A. Hot 
necessarily, no. As to economy of operation, we were able 
to reduce engine crews in the operation of diesels. We 
were able to reduce maintenance expense. Shop forces 
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were reduced and smaller and less expensive shop equip¬ 
ment was required. 

Q. All of that adds to the question of cost? A. That’s 
true. 

Q. Now, would you mind turning to Exhibit No. 

190 9, I believe, as sponsored by you. Has there been 
an increase or a decrease, Mr. Harry, in your coal 

traffic in the years 1948 to 1953 as shown by this exhibit? 
A. There has been an increase. 

Q. A pretty good one, isn’t it? A. Well, yes. 

Q. About 200 percent revenues? A. I haven’t figured 
it out. The exhibit speaks for itself. 

Mr. Poth: No further questions. 

Mr. Poland: No questions. 

Presiding Examiner: Any redirect? 

Redirect Examination 

By Mr. Ellis: 

Q. Mr. Harry, did you get to complete your explanation 
as to why there had been a change from steam locomotives 
to diesel operation? A. No, I did not get to make a com¬ 
plete reply to that. 

Q. Would you give such other information as you have 
available, sir? A. I might add for an explanatory state¬ 
ment that the statement I would like to make is as a re¬ 
sult of a conference between me and our superintendent 
of machinery, who is in charge of locomotives and our 
shops. I stated that the primary reasons for dieseli- 

191 zation was economy of operation, which includes 
reduction in engine crews, reduction in maintenance 

expense as less shop force is required, and smaller and 
less expensive shop equipment, fuel costs and maintenance 
and operation of water tanks and coaling stations. 

Another reason is higher availability. There is less 
servicing required. The fires of steam locomotives have 
to be cleaned after each trip, and of course this isn’t done 
with diesels. Water has to be furnished steam locomo- 
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tives periodically during each trip, while water is put into 
diesels very infrequently. 

With regard to fuel, steam locomotives require fuel about 
three times to the diesels’ once, and much less time is 
required for fueling diesels. Diesel locomotives need to 
be lubricated about twice per month, while steam loco¬ 
motives require lubrication after each trip. Then there 
is a matter of overhauling. Diesels are overhauled about 
once in seven years. That’s roughly estimated as 10,000 
miles per month. Steam locomotives are overhauled about 
once per year, the equivalent of 6,000 miles per month. 

The time required for overhauling is an average of about 
ten days for diesels as against thirty days for steam loco¬ 
motives. I have already explained the difficulty in secur¬ 
ing parts for steam locomotives. Some of the manufac¬ 
turers went out of business or discontinued manufactur¬ 
ing parts for steam locomotives. Then there was 
192 the difficulty in replacing steam locomotives. It was 
becoming difficult if not impossible to purchase the 
type of steam power for our type of operation. Manu¬ 
facture was discontinued in favor of diesels in some in¬ 
stances. 

Mr. Ellis: I have nothing further, sir. 

Mr. Poland: Mr. Harry, is it a fair statement to say 
that there were so many factors involved in the retire¬ 
ment of steam locomotives in favor of diesel locomotives 
that comparative fuel costs would not be called the deter¬ 
mining factor? 

The Witness: Yes, I t hink so. 


193 C. W. Davis 

was called as a witness, and having been previously duly 
sworn, was further examined and testified as follows: 
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Cross Examination 
By Mr. Poland: * 

Q. On page 1 to Exhibit 21 yon show a list of mines 
that have suspended operation since January 1,1952. Have 
these mines been suspended in operation because of exhaus¬ 
tion of coal or for other reasons? A. There is only one 
mine listed there that I know of that was abandoned due 
1 to a lack of reserves for operating purposes. I think 
that is the Lambert Mine shown on about the thirteenth 
line from the top. 

Q. Were the other mines abandoned because of economic 
conditions? A. That is right, a lack of market 

213 Carrol F. Hardy 

was recalled as a witness, having been previously sworn, 
was examined and testified further as follows: 


225 By Mr. Poland: 

Q. Was this coal which you show here on Exhibit 20 
available to Plant Urquhart in 1954? A. Yes. 

Q. And will be available in future years? A. Insofar 
as we know, certainly. There is plenty of idle capacity to 
take care of a half million tons of coal in any one in the 
Southwestern Virginia District or the Harlan District 
just above it, or the Big Sandy-Elkhorn District where 
they are getting some of their coal now. There is plenty 
of available capacity all through the fields down there. 
I might add we would be very happy to supply it. I will 
take it on myself to get the coal for them if they want me to. 

237 A. L. Jordan 

was called as a witness, having been first duly sworn, was 
examined and testified as follows: 
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252 Q. Mr. Jordan, I show you Exhibit 20 in this 
proceeding, and ask you if you have had an oppor¬ 
tunity to examine this prior to this particular moment 
in time? A. Yes. I examined it this morning, and in 
particular where they note that there would be a reduction 
of 40 cents per ton in the freight rate of coal after Decem¬ 
ber 31, 1955. 

Q. Based on what you have previously testified, is it a 
fact that that line on Exhibit 20 stating “Cost of coal 
after expiration of 40 cent freight surcharge, December 31, 
1955” has no applicability to any of the coals shown upon 
this exhibit? A. That is correct, because these are all fine 
coals or steam coals, as they are known in the industry, 
and the rate would not change in the event of the expiration 
of Ex Parte 145. 

Q. This item then has no relevance to this? A. That’s 
right. 


258 Q. Do you know if a reason for such reduction to 
Yates and Arkwright was brought about for the 

purposes of competing with barge and truck haulage? 
A. Yes. 

Mr. Liddell: I will ask if he knows that of his own 

259 knowledge, I assume? 

Mr. Poth: Yes, that was the question, Mr. Liddell. 
The Witness: I can go back and give you a little history 
on the thing if you like, how I know about it. 

Mr. Liddell: This is the Yates-Arkwright situation you 
are talking about? 

The Witness: To the Georgia power plants generally, 
including Plant Hammond. 

By Mr. Poth: 

Q. Would you please. A. Some years back I was in Mr. 
Murray’s office at the time the freight rates had just 
been raised from the West Kentucky field— 

Q. You might explain, Mr. Jordan, who Mr. Murray is. 
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A. Mr. Murray is purchasing agent. He buys the coal 
for the Georgia Power Company. 

Mr. Liddell: About when was that? You say “a few 
years ago.” Give us that a little more accurately. 

The Witness: Two and a half years, approximately. I 
called on him in the interest of coal and moving coal into 
his plants. He was considerably concerned at that time 
over the fact that he had had a reduction from the West 
Kentucky fields to his plants in Atlanta, this Yates plant 
and at Arkwright, and they had then, after establishing 
this reduction for a period of time, had raised it on 
260 him. He was considerably concerned about it at 
that time. 

He told me that they were considering changing the 
contract from an all-rail mine in West Kentucky to a water 
mine that could ship by water, that was opened by the 
same people, and to ship that coal down the Ohio River, 
up the Tennessee to Guntersville, and truck it across to 
Plant Hammond. 

He told me at that time they were going to do that. 

Presiding Examiner: Who were you working for then? 

The Witness: I was working for Appalachian Coals, Inc. 

Mr. Liddell: Is that the same firm Mr. Hardy is now with ? 

The Witness: That's right. I was working for Mr. 
Hardy. Over the years in the literature and in papers I 
have seen where this mine has taken over the contract by 
a national coal company where they have bought a fleet 
of barges and a tow-boat, and I have been in the mine 
that is serving that plant. 

Mr. Liddell: Mr. Examiner, I don't know how far we 
want to follow the Georgia Power Company problem at 
Yates and Arkwright. I doubt if it is too material to our 
issues at this time. 

The Witness: It shows that these rates were established 
to meet that water-borne coal transportation, water truck 
without any rail at all to haul in. 
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261 George Dibble 

was recalled as a witness, having been previously sworn, 
was examined and testified further as follows: 


262 Q. Mr. Dibble, have you had an opportunity to 
review Exhibit 20 and the testimony of Mr. C. F. 

Hardy in this proceeding, since we adjourned on Wednes¬ 
day? A. Yes, sir, I have. 

Q. Would you please turn to Exhibit 20, and looking 
first at column 1 headed “From Mr. Dibble’s Exhibit A 
Sheets,” give us any comments you may have on this 
column. A. Yes. Although the caption of this column 
purports to show that the figures are taken from Exhibit 
A to my prepared testimony in this proceeding, a number 
of the calculations in this column actually appear to be 
based on Mr. Hardy’s interpolated figure appearing in 
parenthesis of $4,075,920. 

I point out in passing that if my base figure of $4,101,207, 
shown in Sheet 3 of my Exhibit A is used, the figures in 
the last two lines of this column opposite the captions 
“Difference 1955 in Favor of Gas” and “Difference 1956 
in Favor of Gas” become $360,965 and $218,048, respec¬ 
tively. 

Mr. Liddell: What was that last figure, please? 

The Witness: $218,048. 

Of course, it should be noted that there is no comparable 
figure in my testimony to that appearing opposite the cap¬ 
tion “Difference 1956 in Favor of Gas” as I have 

263 not assumed the expiration of the 40 cent freight 
surcharge at the end of 1955 on the testimony of 

Mr. Jordan, and that has just been given this morning 
in which I concurred. 

By Mr. Poth: 

Q. Will you please now turn to the second column of 
Exhibit 20 captioned “14,200 Btu” and give us your com¬ 
ment with respect to this column? A. My first observation 
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with, respect to this column is with respect to the caption 
itself. In the first place I have never been offered coal 
of an average 14,200 Btu content at such a price and at 
the freight rates shown in that column. 

In this connection I should perhaps explain briefly the 
basis on which coal is purchased by both South Carolina 
Generating Company and its parent, South Carolina Elec¬ 
tric and Gas Company. Normally, the coal sales agency 
makes a proposal on a particular seam of coal and gives 
a typical analysis of the seam with respect to its Btu 
content. If the contract is negotiated, there are no pro¬ 
visions for the payment of a penalty or a premium if the 
average analysis of the coal varies from the typical analy¬ 
sis stated in the contract. 

Experience has shown that in general the typical analy¬ 
sis is somewhat higher than the 12 months’ average 
analysis. In order to protect ourselves, we insist on a 
contract provision which gives us the right to refuse de¬ 
livery of coal. 

264 Presiding Examiner: I want to ask about that. 

I am sure those words are exact, but I don’t know 
what they mean. Typical average. 

The Witness: A typical analysis is presented by the 
coal sales agency for the particular seam of coal that they 
wish to sell, sir. 

Presiding Examiner: Then you make a contract on the 
basis of that? 

The Witness: On the basis of a typical analysis, which 
is purported to represent the average analysis conditions 
that you would expect to run into. It may be on a range 
of Btu’s, or it may be on a specific Btu. It is a typical 
analysis for that particular seam of coal. 

Presiding Examiner: Yes. Go ahead. 

By Mr. Poth: 

Q. I don’t think you have made clear, then, how the 
average analysis, Mr. Dibble, differs from that? A. The 
average analysis is the result of an actual analysis over a 
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period of probably a year. Those are the figures that 
we use in our particular application. 

Q. Made by the buyer and the user of the coal? A. 
Made by ourselves, yes, sir. 

Q. One is the actual as against the salesman’s pitch, 
so to speak? 

Presiding Examiner: You started to say you pro- 

265 tect yourselves in a certain manner by your contract 

The Witness: Yes, sir. We protect ourselves by 
insisting on a contract provision which gives us the right 
to refuse delivery of coals which vary substantially from 
the typical analysis as indicated in the contract, sir. 

By Mr. Poth: 

Q. Mr. Dibble, I believe you have testified, and your 
exhibits show, that all of the data in this proceeding with 
respect to the fuel costs at Plant Urquhart are based on 
actual figures as shown by the Company’s books during the 
period of operation from December 1953 to the end of 
August 1954. A. That is correct. In all of my testimony 
and exhibits I have not attempted to make any estimates on 
fuel costs for the future but have restricted myself solely 
to the facts reflected by the Company’s books. 

Q. Have you since had the opportunity to procure any 
additional cost figures for Plant Urquhart for any period 
subsequent to August 31, 1954? A. Yes, by telephone 
Wednesday night I was able to obtain additional data with 
respect to the month of September, the most recent period 
for which records are available, from our offices in Co¬ 
lumbia. The Company’s operating records for the month 
of September show that the average fuel cost, including the 
cost of No. 2 oil, amounted to $8,363 per ton. Fuel 

266 and ash handling amounted to 13 cents per ton, 
making a total coal cost per ton of $8,493. The 

average Btu content per pound of coal used during the 
month of September was 13,948. 

Q. I note that you have included ignition oil in your 
initial cost per ton figure of $8,363 and did not state it 
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separately as you have done in your Exhibit A. A. That 
is correct, for the reason that the operating records of 
the Company merely show a total amount charged into the 
fuel account for the month. 

However, under our accounting procedures No. 2 fuel oil 
for ignition purposes is taken into a stock account and 
thereafter posted to the fuel account. The details on the 
stock account are not available without considerable re¬ 
search and time did not permit the segregation of this 
item since Wednesday night. 

Q. Have you had the time to project these actual Sep¬ 
tember figures on an annual basis? A. Yes, I have pro¬ 
jected these figures on an annual basis to compare with 
column 2 of Exhibit No. 20. Adding the 13 cents for coal 
and ash handling to the fuel cost of $8,363, the total cost 
per ton is $8,493. 

Based on the average Btu content for September, a 
total of 458,110 tons would be required at a total cost of 
$3,831,192. The heat rate for coal remains the same, 9500, 
and I have kept the gas heat rate constant at 9800 for 
267 the reason that we have been advised by the manu¬ 
facturer of the Urquhart boilers that a three percent 
net decrease in gas efficiency is more nearly realistic than 
a theoretical calculation. 

I also wish to point out that during the one year just 
passed, that South Carolina Electric & Gas’ Plant Hay¬ 
wood, at Charleston, has been using natural gas under 
boilers, substantially identical to those at Plant Urquhart, 
and we have found that the net decrease in gas efficiency 
compared with coal is approximately three percent. 

Q. Mr. Dibble, I hand you a one page letter, on the letter¬ 
head of Combustion Engineering, Inc., Charlotte office, 
dated October 19, 1954, addressed to Mr. F. R. McMeekin, 
vice president of South Carolina Electric and Gas Com¬ 
pany, and purportedly signed by Mr. Carl A. Weston, 
District Engineer on behalf of Combustion Engineering, 
Inc., and ask you if this is a true copy of the letter just 
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referred to from Combustion Engineering, Inc.? A. It is. 

Mr. Poth: May we have that marked, your Honor, as 
Exhibit 23 for identification? 

Presiding Examiner: It will be so marked. 

By Mr. Poth: 

Q. Mr. Dibble, would you continue with your comments 
on column 2, please, of Exhibit 20? A. Yes. I would 
268 like to comment on Exhibit 23 first, if I may. 


270 A. I think that the last sentence of paragraph 2 
in Exhibit 23, which states that the improved per¬ 
formance due to a clean unit and lower excess air require¬ 
ment makes a decrease in efficiency of approximately 3 
percent more nearly realistic than the theoretical calcula¬ 
tion, as he says earlier in the paragraph, of approximately 
four percent, was justification enough for us to use the 
three percent difference in coal and gas efficiency that I 
have used in Exhibit A to my testimony. 

By Mr. Poth: 

Q. Now return, Mr. Dibble, to column 2 of Exhibit 20, 
and you may continue with your analysis of that column, 
please. A. The amount of available gas of 10,691,800 Mcf 
remains the same. However, the generation produced by 
that amount of gas is greater than that shown in footnote 
4 of Exhibit 20 going up to 1.091 billion KWH. Because 
of this increase in gas generation, the amount of coal 
necessary to supplement gas becomes 92,972 tons. The cost 
of gas remains the same, $2,886,786, and the total cost 
of coal at $8,493 a ton becomes $789,611, resulting 

271 in a total fuel cost of gas and coal of $3,676,397. 

Since Mr. Hardy has included in his computation 
the annual amortization of gas conversion facilities, other 
related costs also should be considered. 

Specifically I have calculated the annual interest on the 
investment in coal stock pile which would be required 
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for coal operations alone at $50,100 per year and such in¬ 
vestment on the basis of combined gas and coal operation 
at $12,520 per year which, after deducting $32,613 for 
amortization of combined gas and coal burning equipment, 
produces a difference in favor of gas of $159,762. 

Q. Have you had the opportunity to make a similar 
analysis of columns 3 and 4 of Exhibit 20? A. Yes, I 
have. First, I wish to say that in recent years in purchas¬ 
ing coal for utility power plants I have never been offered 
a price of $2.90 a ton with an average Btu of 13,300 per 
pound at the lowest freight rate into this area. My experi¬ 
ence leads me to believe that a price of $3.10 a ton and 
an average value of 13,100 Btu are considerably more 
realistic than the figures shown in column 3 of Exhibit 20. 

Taking such a price per ton and using the freight rate 
assumed by Mr. Hardy of $4.24, a delivery cost of $7.34 
a ton is reached. To that I have added 25 cents a ton for 
coal and ash handling. 

272 Q. On what factors do you base this increase in 
coal and ash handling for this type of coal? A. The 
type of coal with a heat value of 13,100 to 13,300 Btu is 
considerably higher in ash content than a coal with a heat 
value of 14,000 Btu. Due to the ash handling problems 
peculiar to the Urquhart station, involving trucking ash a 
considerable distance to the disposal area, I have estimated 
that the total cost of ash and coal handling will be approxi¬ 
mately 25 cents per ton. 

Q. Using this kind of coal? A. Using the 33,000 coal. 

Q. Would you please continue your analysis of this 
column? A. For ignition oil, to be conservative, I have 
assumed a figure of 9 cents per ton of coal which is some¬ 
what lower than our past experience has indicated. 

I might point out in connection with Mr. Coryell’s testi¬ 
mony at transcript 153, that Plant Urquhart is not a base 
loaded plant in the sense that he has used the term. Plant 
Urquhart carries no retail load but supplies directly two 
other utilities and a government agency. 
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In consequence, over a period of a day or a week load 
requirements vary from maximum to minimum plant capa¬ 
city. The operation under minimum plant generation re¬ 
quires considerably more ignition oil than would be 

273 required by an essentially base load plant. 

I also wish to point out that the insurance policies 
applicable to the Urquhart Plant prohibit continuous opera¬ 
tion for more than one year without a shut-down for equip¬ 
ment inspection as contrasted with the assumptions of 18 
months and 5 years ’ continuous operation made by Mr. 
Coryell and Mr. Hardy. 

It should be noted in connection with the Urquhart Plant 
generation that it is integrated into a system which has 
much hydro-electric generation and that during favorable 
water conditions the Urquhart Station is used principally 
for peaking. 

In this connection, I also wish to point out that based 
on data reported to the Federal Power Commission, the 
ignition fuel costs of the River Junction Plant of Gulf 
Power Company, a utility plant most comparable to 
Urquhart in that it also sells only to other utility com¬ 
panies, is 9.7 cents per ton based on their price of oil. 

"Without burdening the record with the details of the 
additional steps in my calculation other than to point out 
that I have used a coal heat rate of 9,690 to reflect the 
13,100 Btu value and a concommitant increase in the amount 
of coal required of 100,763 tons, the annual saving in 
favor of gas, reached under these assumptions with respect 
to column 3 of Exhibit 20, is $212,282. 

274 Q. Would you give us your comments on column 
4 of Exhibit 20? A. I think it is very evident from 

my comparison of columns 2 and 3 of Exhibit 20 that the 
higher Btu coal is more efficient in its overall utilization 
than the lower Btu coal, and it is absurd to attempt to com¬ 
bine a lower grade coal with a higher grade coal to an 
economic advantage. 

This is because the relative efficiency of the combined 
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coals is not proportionate to the weighted average of the 
Btn content of each grade, bnt more nearly that of the lower 
grade. 

In the electric industry we are quite familiar with the 
coal salesmen’s promotion of blended coals. In my ex¬ 
perience, the blended product has been uniformly inferior. 

I believe that the foregoing shows rather graphically 
the hazards and inaccuracies resulting from any “stand¬ 
ard” or “text book” approach to fuel costs at a particular 
plant. It is an irrefutable fact that no valid generalized 
condition can be applied to all plants since each has specific 
design and operating peculiarities of its own. 

I can fully appreciate Mr. Hardy’s resort to so-called 
standard conditions since he in no way is familiar with the 
particular conditions as applied to Urquhart and does not 
have the responsibility of procuring fuel for that plant at 
the lowest possible cost. 

275 Q. Mr. Dibble, just so that the record is clear, I 
want to be sure that the fine coal referred to in Mr. 
Jordan’s testimony is the type of coal that you have bought 
in the past and would buy in the future for Plant Urquhart? 
A. Since the application of the fine coal rate, all of the 
coal that has gone into the Urquhart Station has been 
fine coal. 

Q. The same as Mr. Jordan talked about? A. That’s 
true. 

Q. One more question, Mr. Dibble: While Mr. Jordan’s 
testimony indicates that the 40 cent freight surcharge in¬ 
volved in Ex Parte 175 has no application to the fine coal 
rate, have you made any calculation as to what would be 
the competitive effect if we take into consideration the 
two most unlikely assumptions, one, that it would never be 
applied to the fine coal rate, two, the freight surcharge 
will expire? A. Yes, I have. And even with the applica¬ 
tion of the 40 cents a ton reduction, which I personally 
don’t believe is realistic, there is still a considerable sav¬ 
ings in favor of gas. According to my figures, some $73,243. 
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Q. That would be on the worst possible basis, would it 
not? A. Yes, sir. That compares to column 2 of Ex¬ 
hibit 20. 


277 Q. I believe you stated in your original direct 

278 testimony, Mr. Dibble, in answer to a question, that 
it is your duty to coordinate the output of the 

Urquhart Plant with the facilities of the parent company 
so as to produce the lowest possible cost for all contracting 
parties concerned. In line with that duty, if dual facilities 
are involved as you propose—dual facilities capable of 
using both coal and gas— 

Mr. Poth: You mean combined coal and gas burning 
equipment? 

Mr. Poland: That is what I mean— 

By Mr. Poland: 

Q. Would you, Mr. Dibble, in the light of that duty, 
recommend the purchase of coal whenever it is apparent 
that the effective price of coal is cheaper than that of 
natural gas? A. I would always recommend the utilization 
of the fuel that produces the lowest generating cost, sir, 
consistent with contractual obligations as far as the fuel 
contracts are concerned. 


347 Mr. Poland: May it please the Commission, my 
name is Sherman S. Poland. I am Commission Staff 
Counsel in this proceeding. 

You gentlemen have heard by this time the arguments 
ably presented by Southern Natural Gas Company, Gen¬ 
erating Company, on one side, and on the other hand, 
arguments presented by the railroad and the coal interests, 
on the other, which if the application is granted, will be 
heard. 

In a sense, the arguments that have been given hereto¬ 
fore have been arguments of special pleaders. It is not 








the purpose of the staff in this proceeding to argue as a 
special pleader. We think that although this individual 
case is important to the parties involved, it has an im¬ 
portance to the Commission above and beyond the individ¬ 
ual facts of the case. 

That importance has been touched upon by the appli¬ 
cant, and by the interveners. 

348 It is the importance of conservation of natural 
gas for superior uses. 

' The Commission, as you know, and has been pointed out 
by Mr. McGrath in particular, has said, in the Mississippi 
River Fuel case, that only upon a positive showing that 
the service is required by the public convenience and neces¬ 
sity will the Commission grant the authorization, and he 
has made much of this question of positive showing. 

I think that before examining the evidence in the light 
of the question presented, it might be well to analyze what 
is a positive showing. 

Now clearly, a positive showing need not go so far as 
to show no detriment or monetary loss to any parties, 
for if that were so, any time a request for boiler fuel 
service were presented to the Commission, the coal and 
the railroad interests or any other competing fuel interests 
could foreclose that authorization. 

Yet, to mean anything at all, the positive showing must 
be something more than is required in the ordinary cer¬ 
tificate proceeding. 

Otherwise, you give no meaning to the word “positive.” 

So I think that in examining the evidence which has been 
presented—much of it conflicting, particularly on the point 
of savings to the Generating Company—it should be 

349 kept in mind that Southern should in this case 
show something more than it would in an ordinary 

certificate proceeding, and here we are involved with an 
interruptible sale, presumably an ordinary certificate pro¬ 
ceeding involving interruptible sales of gas. 
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445 , Direct Tactiznony of L. N. Brown 


447 The estimated cost of the metering and regnlating 

448 facilities was based on actual costs of similar in¬ 
stallations constructed in 1951 adjusted upwards to 

reflect present day material and installation costs. 

The facilities comparable to the regulating and metering 
station on the Plant Urquhart site are those which were 
installed at Georgia Power Company’s Plant Yates at an 
actual cost of $42,000. The cost estimate of the inlet 
regulating station at the location of the North Augusta 
Meter Station was based on a similar regulator station 
installed on the 16-inch high-pressure line to serve the 
Auburn-Opelika lateral at an actual cost of $17,000. To 
the total actual cost of these two installations, an amount 
of $2,000 was added for the estimated cost of land, plus 
10% of the total, not including the land cost, to reflect an 
estimated increase in construction costs since 1951. The 
Exhibit shows the total estimated cost for these proposed 
new facilities to be approximately $67,000. This should 
be adjusted downward, however, because, after the Exhibit 
was prepared, it was determined that the meter and one of 
the regulators would be located on the generating station 
site. Therefore the estimated land cost can be eliminated. 
This reduces the over-all estimate for metering and regu¬ 
lating facilities to $65,000. 

"With respect to the pipeline, the cost of Land and Land 
Eights is based on Applicant’s experience as developed 
in similar construction in 1952 and 1953. The cost of 
Eight of Way is nominal and is based on Applicant’s cus¬ 
tomary procedure in the purchase of right of way and 
does not include Damages paid to the landowners, which 
is estimated to be $8,400. 

449 The cost of pipe is based on using pipe in Appli¬ 
cant’s stock at a book value of $156 and $145 per ton 

for 8%-inch pipe and 12%-inch casing, respectively. 
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the purpose of the staff in this proceeding to argue as a 
special pleader. We think that although this individual 
case is important to the parties involved, it has an im¬ 
portance to the Commission above and beyoud the individ¬ 
ual facts of the case. 

That importance has been touched upon by the appli¬ 
cant, and by the interveners. 

348 It is the importance of conservation of natural 
gas for superior uses. 

The Commission, as you know, and has been pointed out 
by Mr. McGrath in particular, has said, in the Mississippi 
River Fuel case, that only upon a positive showing that 
the service is required by the public convenience and neces¬ 
sity will the Commission grant the authorization, and he 
has made much of this question of positive showing. 

I think that before examining the evidence in the light 
of the question presented, it might be well to analyze what 
is a positive showing. 

Now clearly, a positive showing need not go so far as 
to show no detriment or monetary loss to any parties, 
for if that were so, any time a request for boiler fuel 
service were presented to the Commission, the coal and 
the railroad interests or any other competing fuel interests 
could foreclose that authorization. 

Yet, to mean anything at all, the positive showing must 
be something more than is required in the ordinary cer¬ 
tificate proceeding. 

Otherwise, you give no meaning to the word “positive.” 

So I think that in examining the evidence which has been 
presented—much of it conflicting, particularly on the point 
of savings to the Generating Company—it should be 

349 kept in mind that Southern should in this case 
show something more than it would in an ordinary 

certificate proceeding, and here we are involved with an 
interruptible sale, presumably an ordinary certificate pro¬ 
ceeding involving interruptible sales of gas. 
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445 Direct Testimony of L. N. Brown 


447 The estimated cost of the metering and regulating 

448 facilities was based on actual costs of similar in¬ 
stallations constructed in 1951 adjusted upwards to 

reflect present day material and installation costs. 

The facilities comparable to the regulating and metering 
station on the Plant Urquhart site are those which were 
installed at Georgia Power Company’s Plant Yates at an 
actual cost of $42,000. The cost estimate of the inlet 
regulating station at the location of the North Augusta 
Meter Station was based on a similar regulator station 
installed on the 16-inch high-pressure line to serve the 
Auburn-Opelika lateral at an actual cost of $17,000. To 
the total actual cost of these two installations, an amount 
of $2,000 was added for the estimated cost of land, plus 
10% of the total, not including the land cost, to reflect an 
estimated increase in construction costs since 1951. The 
Exhibit shows the total estimated cost for these proposed 
new facilities to be approximately $67,000. This should 
be adjusted downward, however, because, after the Exhibit 
was prepared, it was determined that the meter and one of 
the regulators would be located on the generating station 
site. Therefore the estimated land cost can be eliminated. 
This reduces the over-all estimate for metering and regu¬ 
lating facilities to $65,000. 

With respect to the pipeline, the cost of Land and Land 
Rights is based on Applicant’s experience as developed 
in similar construction in 1952 and 1953. The cost of 
Right of Way is nominal and is based on Applicant’s cus¬ 
tomary procedure in the purchase of right of way and 
does not include Damages paid to the landowners, which 
is estimated to be $8,400. 

449 The cost of pipe is based on using pipe in Appli¬ 
cant’s stock at a book value of $156 and $145 per ton 

for 8%-inch pipe and 12%-inch casing, respectively. 
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Freight on pipe, casing and coating materials is based 
on tariffs in effect in Jnly 1954. 

The laying cost is based on previons experience as to 
the cost of laying similar sized pipe nnder like conditions, 
bnt nnit prices were adjusted upward to reflect increases in 
costs effective since the installations of the lines from which 
our experience was derived and to cover increased unit 
costs due to the small quantity of pipe to be installed. 

The material costs for Pipe Protection are based on 
manufacturers’ current prices. The cost for the application 
of the coating is included in the Laying Cost estimate. 

The items, Gate Settings and Other Fabricated Materials, 
are based on manufacturers’ current prices, and installa¬ 
tion costs are based on past experience. 

General Construction Costs, Field Engineering and Over¬ 
head Expense are based on costs actually experienced for 
recent similar installations over the past several years. 

The estimated total cost of the pipeline is $60,400. 

The estimated cost of all of the facilities described in 
this application is approximately $125,400. 

The facilities contemplated under this application will 
be constructed by Applicant’s personnel and after con¬ 
struction will be operated as an integral part of Applicant’s 
system. 

*••••••••• 

451 Direct Testimony of Langston W. McCalley 

My name is Langston W. McCalley. I am an Assistant 
Treasurer of Southern Natural Gas Company and have 
held that position since 1941. My office is located in the 
Watts Building, Birmingham, Alabama. I have been em¬ 
ployed in the Accounting Department of Southern Natural 
Gas Company and its predecessor company since January, 
1930. I am familiar with the books of account of the com¬ 
pany and am responsible for the preparation of its Balance 
Sheets and Statements of Income. 

Exhibit L—The Balance Sheet and Statement of Income, 
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together with related notes thereto, filed as Exhibit L to the 
Application, present fairly the financial position of the 
Company at May 31,1954 and the results of its operations 
for the twelve months ended May 31, 1954, in conformity 
with the Federal Power Commission’s Uniform System of 
Accounts Prescribed for Natural Gas Companies. 

The cost of the proposed facilities as estimated in 
Exhibit K to the Application will be defrayed from cash 
on hand which is adequate for such purpose. 


453 Direct Testimony of W. T. Ivey 


454 Present Properties and Operations op Applicant 

Applicant owns and operates a natural gas transmission 
system extending from gas fields in Texas, Louisiana and 
Mississippi, into and through the states of Louisiana, 
Mississippi, Alabama and Georgia, and into the State of 
South Carolina. The system comprises a line, known as 
the North Line, which extends easterly from Applicant’s 
Pe rry vi lle Compressor Station in the Monroe gas field to 
Atlanta, Georgia, which line consists of a series of two and 
three parallel lines; a line, known as the South Line, extend¬ 
ing easterly from the Gwinville gas field in Mississippi to 
a point near Aiken, South Carolina, and southeast to a 
point near Savannah, Georgia; four lines connecting the 
North Line with the South line; branch and lateral lines 
supplying cities, towns and municipal gas districts and 
various suburban communities in Mississippi, Alabama, 
Georgia and South Carolina; and supply lines connecting 
gas fields with the system. Applicant sells gas for resale 
to six distributing companies, one pipeline company, and, 
as of October 18,1954 to 67 municipalities and gas districts. 
The daily delivery capacity of the system (under the in¬ 
dicated load pattern during periods of winter peak demand) 
is approximately 870,000 Mcf (stated at 14.73 psia). By 
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December 31,1954, upon completion of construction now in 
progress, such capacity will be about 939,OCX) Mcf. 

455 Propose© Service 

Construction and operation of the Plant Urqnhart lateral 
and measuring facilities, which have been described by a 
prior witness, will not affect system daily delivery capacity 
but will permit off-peak deliveries of gas to Plant Urqnhart 
and so increase annual sales. Since deliveries to Plant 
Urqnhart will be fully interruptible, no additional main 
line capacity is required. 


457 In Docket G-1907, it was estimated that, during 
1954, direct sales at Savannah would aggregate 

14,698,000 Mcf and that sales for resale would aggregate 
4,609,000 Mcf, an average of 1,224,833 Mcf per month for 
direct sales and 384,083 Mcf per month for sales for resale 
(Exhibit D-Eevised to Second Amendment to application 
in G-1907), or a total monthly sale of 1,608,916. 

458 These average monthly figures can be fairly com¬ 
pared with actual sales for May, 1954, a month which 

should approximate the average month. In May, 1954, 
845,080 Mcf were sold directly to consumers and 324,182 
sold for resale, or a total of 1,169,262 Mcf, as against total 
estimated average monthly sales of 1,608,916. These figures 
are stated at 14.9 psia. 


Deliveries to Plant Urqtjhart 

As stated above, construction now in progress will in¬ 
crease the system capacity to about 939,000 Mcf per day 
(stated at 14.73 psia). 

I am informed that the generating facilities now in 
operation at Plant Urqnhart consist of two units, each 
with a normal capacity of 75,000 KW. A third unit, with 
a normal capacity of 100,000 KW is expected to be in 
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service by late summer or early fall of 1955. The estimated 
maximum daily requirements of the first two units is 
36,000 Mcf per day, and of the three units 60,000 Mcf 
per day. 

Based upon recent data furnished by South Carolina 
Generating Company showing monthly quantities of elec¬ 
tricity expected to be generated during 1955 and annual 
quantities for 1956, I have computed monthly gas require¬ 
ments of Plant Urquhart during the last nine months of 
1955 and during 1956. X have deducted from these require¬ 
ments curtailments which I estimate will be necessary to 
enable Southern to meet the firm requirements on its 
system and to prorate equitably such interruptible 
459 gas as is available during periods when curtailments 
of deliveries are required. The difference represents 
my estimate of monthly deliveries to Plant Urquhart. The 
result is shown below. It should be noted that no deliveries 
are shown for January, February and March of 1955. 
This is because service is not expected to commence prior 
to April 1,1955. I have assumed that the third generating 
unit will go into service October 1, 1955. In computing 
volumes of gas, I have taken into consideration that the 
gas which will be delivered to Plant Urquhart will have an 
average heating value of 1038 Btu. 




Requirements 


M2CF 

1955 

Mill. KWH 

M3BTU 

M2CF 

Curtailments 

Deliveries 

April 

May 

73.3 

733.0 

706.2 


706.2 

86.3 

863.0 

831.4 


831.4 

June 

78.3 

783.0 

754.3 


754.3 

July 

79.3 

793.0 

764.0 


764.0 

Aug. 

81.3 

813.0 

783.2 


783.2 

Sept. 

99.3 

993.0 

956.6 


956.6 

Oct. 

113.3 

1,110.3 

1,069.7 


1,069.7 

Nov. 

116.3 

1,139.7 

1,098.0 

292.8 

805.2 

Dec. 

114.3 

1,120.1 

1,079.1 

522.1 

557.0 

Total 

841.7 

8,348.1 

8,042.5 

814.9 

7,227.6 
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1956 


Jan. 

Feb. 

Mar. 

April 

May 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Doc. 

Total 


122.9 
116.0 

70.6 

100.9 

118.7 

107.8 
109.7 

111.9 
136.6 

113.3 

116.3 

114.3 


1,339.0 


1,204.4 

1,136.8 

691.9 

988.8 

1.163.3 
1,056.4 
1,075.1 
1,096.6 

1.338.7 

1.110.3 

1.139.7 

1,120.1 


13,122.1 


1,160.3 

1,095.2 

666.6 

952.6 

1.120.7 
1,017.7 
1,035.7 
1,056.5 

1.289.7 
1,069.7 
1,098.0 
1,079.1 


12,641.8 


748.6 

586.7 
172.0 


366.0 

696.2 


2,569.5 


411.7 

508.5 

494.6 

952.6 

1.120.7 
1,017.7 
1,035.7 
1,056.5 

1.289.7 
1,069.7 

732.0 

382.9 


10,072.3 


460 The foregoing estimates of curtailments and de¬ 
liveries are based on completion of construction now 
rate wgr, wMch will increase system delivery capacity to 
939,000 Mcf per day, and the service of loads expected 
during 1955 and 1956 through the facilities now in existence 
and being constructed. Service to Plant Urquhart of the 
amounts shown does not contemplate additional construc¬ 
tion further to increase system capacity. 


465 Exhibits Showing Load Factor and Unsold Capacity 

I prepared Exhibits X-l and X-2. 

Exhibit X-l is in three parts. Part 3 is a tabulation by 
months from January 1945 through June 1954. It shows 
(1) the daily system capacity by months, (2) the daily 
system capacity multiplied by the number of days in the 
month to give the system capacity for the month, (3) the 
actual total sales for the month, and (4) the difference, 
being the amount of unsold capacity for the month. These 
figures are totaled for each year and the weighted average 
capacity, sales and unsold capacity shown by years. Part 
1 is a chart showing a plotting of unsold capacity by years, 
and Part 2 is a chart showing a plotting of unsold capacity 

by months, both charts taken from the data shown in 
Part 3. 

Exhibit X-2 is in two parts. Part 1 is a tabulation of 
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annual pipeline capacity, annual pipeline sales, and pipeline 
k load factor by years from 1941 through 1953 and for the 

twelve months ending June 30, 1954. Part 2 is a chart 
showing a plotting of total system gas sales by months 
from January 1945 through June 1954, the data being taken 
from Part 1, and showing the increasingly wider variation 
between summer and winter sales. 

Particular attention is called to the material increases in 
unsold system capacity in the past ten years, as shown in 
Exhibit X-l, Part 3, which may be summarized as follows: 


Tear 

Unsold Capacity 
in Mcf per Year 
(14.9 psia) 

Unsold Capacity in 
Mcf per Average Day 
(14.9 psia) 

1945 

11,476,334 

31,442 

35,593 

1946 

12,991,448 

1947 

15,425,013 

42,260 

1948 

20,432,796 

55,827 

1949 

37,362,104 

102,362 

1950 

15,911,066 

43,592 

1951 

24,808,982 

67,970 

1952 

33,796,661 

92,267 

1953 

52,150,002 

142,876 

12 Months Ending 
June 30,1954 

62,431,337 

171,045 


I would also like to call attention to the decline in system 
load factor, as shown in Exhibit X-2. Load factor has 
dropped with the increase in unsold capacity. This decrease 
since 1952 has been due largely to the increases in capacity 
authorized in Docket G-1907, which construction was de¬ 
signed primarily to meet the expanding needs of Appli¬ 
cant’s market area for firm service. Under this construc¬ 
tion program, service has been extended to a large number 
of new communities. Such new service, as well as the 
increase in service to old customers, has been, in major 
part, for the purpose of meeting domestic requirements. 
While firm sales have increased sharply, interruptible sales 
have lagged. 

From Exhibit X-2, Part 1 it may be seen that for the 
twelve months ending June 30, 1954 the system operated 
at an annual load factor of 78.91 per cent, whereas in 
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1952 the load factor was 85.43 per cent, and in 1950 the 
load factor was 89.82 per cent. 

Availability op Gas For Proposed Service 

Since the conclnsion of evidence in Docket No. G-1907, 
Applicant’s withdrawals of gas from its reserves have 
1 been substantially less than had been estimated, due to 
annual sales volumes not having developed as rapidly as 
had been anticipated. 

i 467 The following tabulation illustrates the net gain 
in gas supply experienced by reason of the delay 
in development of sales. 

SYSTEM INPUT 



(Gras Volumes in Billion Cubic Feet at 14.9 psia) 



Per Docket No. G-1907 


Gain in 


(Summary Exhibit L 


Remaining 


to Second Amendment) 

Actual 

Reserves 

1952 

208.87 

213.48 

(4.61) 

1953 

259.98 

231.80 

28.18 

1954 

289.90 

255.92 

33.98 

Total 



57.55 


The figure 255.92 shown as “actual” for 1954, is six 
months actual and six months estimated. The figure of 
1 57.55 shown as total gain in remaining reserves, when 
converted from 14.9 psia to 14.73 psia becomes 58.21. 

The slow down already experienced in the rate of sales 
development will also result in a diminution of sales in 
1955 and 1956 below volumes estimated in Docket No. 
G-1907 for these years. I have estimated in Exhibit I 
at page 2 total system sales of 278.88 and 298.53 billion 
1 cubic feet in 1955 and 1956, respectively. These figures 
include amounts for Plant Urquhart of 9.22 and 11.08, 
respectively. 'Without Urquhart the totals become 269.66 
for 1955 and 287.45 for 1956, all stated at 14.73 psia. 

The estimates for 1955 and 1956 shown in Exhibit D- 
Revised in Docket No. G-1907 were 280.96 and 288.66, 
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respectively, stated at 14.9 psia, or 284.2 and 291.99, stated 
at 14.73 psia. It, therefore, appears that the diminution 
of sales below volnmes estimated in G-1907 will be 14.54 
billion in 1955 and 4.54 billion in 1956, assnming no deliv¬ 
eries to Plant Urqnhart. 

468 Adding to the 58.21 billion cubic feet gain in 
reserves at January 1, 1955, the 14.54 billion gain 
in 1955 and 4.54 billion gain in 1956 produces a total gain 
of 77.29 billion by January 1, 1957. If the sale to Plant 
Urqnhart is made, this will be reduced by 7.23 billion in 
1955 and 10.07 billion in 1956, as shown on page 7 above, 
leaving remaining an excess at January 1, 1957 of 59.99 
billion cubic feet, or enough to supply the estimated require¬ 
ments of the three units for more than five years thereafter, 
or through 1961. 


469 Direct Testimony of James H. White 

My name is James H. White. I reside in Birmingham, 
Alabama. I was graduated from Princeton University in 
1938 with a degree of Bachelor of Science in Mechanical 
Engineering. 

I am employed by Southern Natural Gas Company as 
Assistant Manager of the Sales and Rate Department and 
have been so employed since February 15, 1954. Prior 
thereto and since November, 1950, I was employed in the 
capacity of Sales Engineer for Southern. For three years 
prior to becoming Sales Engineer for Southern, I was Gen¬ 
eral Manager of Phenix Natural Gas Company, a natural 
gas distribution system distributing gas for residential, 
commercial and industrial use in Phenix City, Alabama. 

My duties include customer relations and negotiation 
of contracts for sales of gas, preparation of economic 
studies in connection with direct sales and expansion pro¬ 
grams and the preparation of cost of service studies. 
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Agreement For Sale of Gas to South Carolina 

Generating Company * 

Exhibit P attached to the application is a true copy of 
an agreement between Southern Natural Gas Company and 
South Carolina Generating Company for the sale of gas 
for use at Plant Urquhart, located at Beech Island, South 
Carolina. I participated in the negotiation of the agree¬ 
ment. The agreement provides for the sale and purchase 
of such quantity of natural gas as seller may have available 
from time to time up to the entire fuel requirements of 
buyer’s plant, estimated at a maximum of 60,000 
470 Mcf per day and 2,800 Mcf per hour. The proposed 
sale is fully interruptible. The initial price for gas 
to be sold under the agreement is 27< per million B.T.U. 

Such price is subject to increases of up to 2^ per Mcf on 
account of increases in the seller’s field cost of gas, but 
only after buyer has purchased 15,000,000 Mcf of gas. The 
parties to the contract estimated that by that time the 
reduction in cost to the buyer resulting from the use of 
gas will have exceeded its costs incurred in converting 
present fuel burning equipment to use of gas and equipping 
the new unit, yet to be installed, for gas use. I have 
been informed by the Generating Company that these costs 
will total about $217,000. 

The contract provides that buyer may discontinue pur¬ 
chase of gas in the event the equivalent cost of any com¬ 
petitive fuel (except natural gas) should become less than 
the price of the natural gas sold by Southern, unless South¬ 
ern reduces its price to meet the lower price of the other 
fuel. 

The agreement is for a term of five years, and from year 
to year thereafter, both parties having the right of can¬ 
cellation on thirty days notice at the end of the five year 
period or at the end of any year thereafter. , 

We have been informed by South Carolina Generating 
Company that it will take approximately 3 months to install 
conversion fuel burning equipment so as to be ready for 
the delivery of gas by Southern. 


173 


471 Effect of Sale on Southern’s Resale Customers 

The sale of gas to the Generating Company will be 
beneficial not only to Southern, but also to its purchasers 
of gas for resale for the reason that it will produce in¬ 
creased sales and revenues to Southern with a resulting 
lower cost of service per Mcf, which will be advantageous 
to resale purchasers in proceedings affecting Southern’s 
rates in the future. 

A previous witness, Mr. Ivey, has testified as to the 
indicated decline in Southern’s load factor. It is desirable 
from the point of view of Southern’s resale customers that 
steps be taken to reverse or minimize this trend, inasmuch 
as a load factor decline increases the unit cost of service. 
This follows from the fact that the greater the volume 
of sales, the lower the unit cost of service, since various 
elements of cost of service are spread over more units and, 
therefore, the cost of service, upon which resale rates are 
based, is reduced. Under the Commission’s method of 
allocating cost of service as between resale and direct sale 
business, the first step is the classification of the costs into 
the so-called demand and commodity components. In 
making this classification, the Commission classifies 50% 
of fixed costs, such as depreciation, return and taxes, as 
commodity components. The commodity cost of service 
per Mcf, which is arrived at by dividing the total of the 
commodity components by the total sales volumes both 
direct and resale, includes an amount per Mcf which is 
based upon 50% of the total fixed charges. 

472 Exhibits X-3, X-4 and X-7 

A large portion of Southern’s interruptible sales in 
recent years has been made to the Georgia Power Company 
for use at its Plant Arkwright, which is located near 
Macon, Georgia, and at its Plant Yates, which is located 
near Newnan, Georgia. 

The contract between Southern and Georgia Power 
Company, dated March 31, 1950 providing for the direct 
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sales to Plants Arkwright and Yates, requires Georgia 
Power to purchase a minimum of 7,586,250 Mcf during 
each contract year reduced by any quantity which South¬ 
ern is unable to deliver. Exhibit X-3, attached to the 
application, is a true copy of this contract. The contract 
between Georgia Power and Atlanta Gas Light Company, 
also dated March 31, 1950, under which Atlanta sells at 
Plants Arkwright and Yates gas which it purchases from 
Southern, contains a minimum take requirement of 
6,220,725 Mcf per year, less any quantities which Atlanta 
is unable to deliver. Exhibit X-4, attached to the applica¬ 
tion is a true copy of this contract as furnished by Atlanta 
to Southern. 

The contracts for the sale of gas to Georgia Power 
Company provide that 55% of the total volume will be 
sold directly by Southern and 45% of such volume will be 
sold by Southern to Atlanta for resale to Georgia Power. 

Exhibit X-7 attached to the application is a true copy 
of a letter dated May 27, 1954, received by Southern 
473 from Georgia Power Company which confirms notice 
given by telephone of Georgia Power’s intention to 
operate Plants Yates and Arkwright on coal commencing 
Saturday, May 29, 1954. Southern was informed that 
Georgia Power’s then current coal inventory was excessive, 
that additional coal was being received, and that Georgia 
Power was therefore discontinuing the use of gas at Plants 
Arkwright and Yates, except during off-peak hours. In 
accordance with such notice, Georgia Power Company 
drastically reduced the use of gas at these plants for the 
months of June and July, 1954 as is shown by the follow¬ 
ing tabulation: 

Sales to Plant Arkwright and 
Plant Yates—Mcf 
By Southern—direct 

By Atlanta—resale 



1953 

1954 

June 

1,724,706 

72,344 

July 

1,763,077 

1,411423 

133,904 

June 

59492 

July 

1,442,519 

109,559 


6,341,425 

374,999 


Total 
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On July 28, Plant Arkwright increased its rate of gas 
nse and on July 30, Plant Yates followed. Dnring the 
month of September, 1954, the direct sales deliveries to 
Plant Arkwright were 532,296 Mcf and to Plant Yates 
805,739 Mcf as against direct sales dnring the same month 
last year of 667,448 Mcf at Plant Arkwright and 1,251,674 
Mcf at Plant Yates. Dnring September, 1954, the resale 
deliveries to Plant Arkwright were 435,515 Mcf and to 
Plant Yates 659,241 Mcf, as compared with resale sales 
dnring the same month last year of 546,094 Mcf at Plant 
Arkwright and 1,024,096 Mcf at Plant Yates. 

474 Dnring recent conversations with representatives 
of Georgia Power, Southern was informed that the 
present nse of gas at Plants Arkwright and Yates is based 
on Georgia Powers intention of taking annual volumes 
equal to contract minima only. 

As part of my duties as Assistant Manager of the Sales 
and Bate Department, I keep abreast of current develop¬ 
ments affecting the cost of competitive fuels in our area. 
The price of steam coal at the mines has not been reduced 
materially in recent months. However, in order to compete 
with natural gas some of the railroads have made substan¬ 
tial reductions in freight rates applicable to coal delivered 
at points where gas is delivered by Southern. For ex¬ 
ample, there was a freight rate reduction of 76^ a ton to 
Plant Yates, effective June 1, 1954. An additional reduc¬ 
tion of 3(ty per ton has since been filed which would make 
a total reduction of $1.06 per ton on coal delivered to Plant 
Yates. For Plant Arkwright there has been filed a freight 
rate reduction of $1.50 per ton. As more fully set out in 
Article 4 of the contract between Southern and Georgia 
Power Company, the contract is subject to cancellation by 
buyer in the event the cost of gas delivered under the 
contract, or the weighted average cost to buyer of gas pur¬ 
chased under the contract with Southern and the contract 
with Atlanta, effective as of January 1 of any calendar year, 
is greater than the equivalent price for the preceding 
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calendar year of coal or fuel oil; in the event buyer gives 
notice of cancellation, seller may prevent cancellation by 
agreeing that the cost of gas delivered by Southern, or the 
composite cost of gas delivered by Southern and 
475 Atlanta, as the case may be, shall not exceed such 
equivalent price of coal or fuel oil. The contract 
between Georgia Power Company and Atlanta is subject 
to cancellation in the event Georgia Power cancels its 
contract with Southern. It thus appears that in order for 
Southern to continue selling gas for use at Plants Yates 
and Arkwright, it will be necessary that the price of natural 
gas be competitive with the cost to the buyer of other 
fuels. The benefits of the competition between the two 
fuels should ultimately accrue to the power company’s 
consumers by virtue of its reduced fuel costs. Similarly, 
competition between coal and gas for the Plant Urquhart 
load should accrue to the benefit of the consumers of elec¬ 
tricity generated at that plant. 

The Arkwright and Yates Plants, which in 1953 con¬ 
sumed about 30 million Mcf of gas (16,444,472 Mcf repre¬ 
senting direct sales by Southern and 13,454,572 Mcf repre¬ 
senting deliveries for resale by Atlanta Gas Light Com¬ 
pany), stockpile large quantities of coal for fuel during 
periods when natural gas deliveries are curtailed. Due 
to variations in weather conditions, which control curtail¬ 
ments of natural gas, and the varying conditions under 
which coal is purchased, the power plants’ coal stockpiles 
sometimes become too large, in which case, the coal has 
to be burned. The resulting variations in the quantity of 
gas which can be burned can result in large reduction in 
sales by Southern. 

The discontinuance of gas purchases by Georgia Power 
during last summer illustrates the danger to Southern of 
being so greatly dependent upon sales to one purchaser, 
and the very great desirability of Southern obtaining 
additional large outlets for its interruptible gas. The 
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sale to Plant Urquhart will provide such an additional 
outlet. 

476 My duties include a continual survey of our market 
area for discovery of opportunities to make large 

industrial sales. I am confident that there is no other 
available outlet for interruptible gas comparable to the 
proposed sale for Plant Urquhart. 

Exhibit N 

Exhibit N to the application was prepared by me. This 
exhibit shows an estimate of the annual revenues and 
revenue deductions attributable to the proposed sale for 
the first year of operation of Plant Urquhart after the 
third unit is in operation. I started with the basic assump¬ 
tion that the total generation of the plant would be 
1,300,000,000 KWH, which represents a rounding off of the 
figure furnished to us by the Generating Company. Assum¬ 
ing gas deliveries to the plant of 10,192,000 million B.T.U. 
which represents the delivery of the plant’s fuel require¬ 
ments for 80% of the year or 292 days, the base price of 
37^ per million B.T.U. will produce annual revenues of 
$2,751,840. The revenue deductions consist of the cost 
of gas at Southern’s line near the plant and the expenses 
related to the 2.2 miles of branch line which will be con¬ 
structed to the plant. The cost of gas at the main line 
is shown in the exhibit at 20.35^ per million B.T.U. This 
is the price for interruptible overrun gas in South Carolina 
as contained in Southern’s presently effective Rate Sched¬ 
ule 1-4. This rate became effective for resale gas September 
2, 1953 and reflects an increase of 3.354^ per Mcf over the 
1-4 rate as ordered by the Federal Power Commission in 
Docket G-1907. This rate includes the cost of gas pur¬ 
chased by Southern and production costs and transmission 
costs calculated on a cost of service basis. The operating 
expenses for the lateral line were taken at $300 per 

477 mile which is based on Southern’s experience; the 
administrative and general expenses represent 50% 
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of the operating expenses which is also based on experience. 
The depreciation rate of 3M>% is that presently in use by 
the Company and the ad valorem tax rate of 0.35% is the 
approximate experienced rate in South Carolina. The 
combined rate of 53M>% for State and Federal income taxes 
is based on the rates presently in effect. The exhibit shows 
that the net operating revenues calculated on the basis 
just described will be $312,231. 

478 Direct Testimony of John M. Starke 

My name is John M. Starke. I reside in Birmingham, 
Alabama. I am a Vice President of Southern Natural Gas 
Company, the applicant in this proceeding, and I have occu¬ 
pied that position since 1950. My primary duties consist 
of negotiation of gas purchase contracts, supervision and 
direction of the Company’s gas exploration and production 
activities and supervision of land and right-of-way work. 

Franklin Field 

I am familiar with Southern’s activities for the past sev¬ 
eral years in connection with the acquisition and develop¬ 
ment of gas, both by way of exploration and gas purchase 
contracts. Among other fields in which Southern owns gas 
reserves is the Franklin field, located approximately 7 miles 
Northwest of the West Leg of Southern’s South Louisiana 
Supply System. The gas reserves in this field have not 
heretofore been presented in evidence to the Commission 
in support of a certificate application. 

Southern owns oil, gas and mineral leases within and in 
the vicinity of this field aggregating approximately 2,490 
net mineral acres. Another witness will testify as to the 
magnitude of the reserves from this acreage. 

479 There are two wells in the field capable of produc¬ 
ing gas in which Southern owns an interest, the 

Placito Tamporello No. 1 and the Frank Williams No. 1, 
both of which were drilled by Southern. On August 1,1954, 
the Louisiana Commissioner of Conservation enlarged the 
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Placito Tamporello No. 1 Unit from 158 acres to approxi¬ 
mately 320 acres. The enlarged unit acreage includes the 
Prank Williams well, which will not therefore be produced 
as a gas welL Southern expects to try to convert this well 
to an oil welL 

Under an agreement dated May 1, 1954, Southern was 
designated as operator of the unit. The document identified 
as Exhibit No. 1 is a true copy of such agreement. The 
operating agreement covers only the 158 acres in the unit 
prior to its enlargement, but is now in the process of revi¬ 
sion to cover the enlarged unit. Southern, as operator, has 
the right to dispose of all of the gas produced from the 
unit, if the non-operators do not take their gas in kind, 
which none of such non-operators has evinced a disposi¬ 
tion to do. 

Southern expects to take gas from the Franklin field into 
its system in the near future by means of a gas exchange 
agreement with Tennessee Gas Transmission Company, 
which has a supply lateral passing through Franklin field. 

Tennessee will take Southern’s gas in Franklin and 
480 return equal quantities to Southern at a point near 

Southern’s Lake Sand receiving station, thus mak¬ 
ing unnecessary the construction by Southern of approxi¬ 
mately 7 miles of pipeline. The document identified as Ex¬ 
hibit No. 2 is a true copy of the exchange agreement with 
Tennessee. Southern and Tennessee are now preparing a 
joint application to the Commission for a certificate au¬ 
thorizing the exchange of gas. Should anything occur to 
prevent consummation of the arrangement with Tennessee, 
it is expected that some other method of introducing the 
Franklin gas into Southern’s system will be developed. 

Epps Field 

On September 28,1954 the Commission issued certificates 
in Docket Nos. G-2526 and G-2546 to Delta Dr illin g Com¬ 
pany, et al., and Southern, respectively, authorizing Delta 
to sell gas to Southern from the Epps field, which is located 
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near Southern’s North Line in East and West Carroll 
Parishes, Louisiana, and authorizing Southern to construct 
and operate facilities required to receive the gas from Delta. 
The gas supply exhibit filed in Docket No. G-2546 indicated 
gas reserves of approximately 20,000,000 Mcf. This source 
of gas has not heretofore been presented to the Commission 
in support of a certificate application involving the sale of 
gas by Southern. Exhibit X-5 to the application in Docket 
No. G-2499 is a true copy of Southern’s contract with Delta 
Drilling Company, et al. Since execution of that con- 
481 tract, Delta has notified Southern that it does not 
have the right to market gas from the Marston lease, 
referred to as Item 4 of Exhibit 2 to the contract. There 
are 11 wells in the field of which 3 wells are on the Marston 
lease. A twelfth well, located on the other leases covered 
by the contract, which are dedicated to Southern, is being 
drilled. The Marston lease is estimated to cover 20% of 
the field reserves. TJpon the withdrawal of the Marston 
lease, Southern exercised its right under Section 4 of Ar¬ 
ticle 4 of the contract to reduce the maximum daily take 
from 24,000 Mcf to 18,000 Mcf, the minimum daily take from 
5,000 Mcf to 4,000 Mcf and the monthly minimum take 
from 8,000 Mcf multiplied by the number of days in the 
month to 6,000 Mcf multiplied by the number of days in 
the month. 


482 On April 15,1954 Southern exercised its option by 
letter to United, a true copy of which is attached to 
the application as Exhibit X-6. 

Maxie-Pistol Ridge Fields 

Southern owns oil, gas and mineral leases on approxi¬ 
mately 2,677 net mineral acres in and in the immediate 
vicinity of the Maxie-Pistol Ridge fields, located in Forrest 
County, Mississippi. To date. Southern has drilled, or par¬ 
ticipated in the drilling of, 15 wells capable of producing 
gas in the two fields, its interests in such wells being the 
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equivalent of 4.63 wells. We have been advised by our 
staff geologists that Southern’s reserves in the fields 
amount to more than 50,000,000 Mcf. 

Exploration Activities 

Southern is continuing actively to explore for gas in 
South Louisiana and Mississippi and to enter into addi¬ 
tional gas purchase contracts when this can be accomplished 
on reasonable terms. 

483 Direct Testimony of George Dausch, Jr. 

My name is George Dausch, Jr. I reside in New Orleans, 
Louisiana. I received a Bachelor of Science degree in 
Mechanical Engineering from the University of Texas in 
1948, at which time I was employed by Stanolind Oil & Gas 
Company as a petroleum engineer. 

During the four and one-half years that I worked for 
Stanolind Oil & Gas Company I was engaged in drilling and 
production operations and reserve evaluations of various 
fields in the Louisiana Gulf Coast area. 

In December 1952 I resigned my position with Stanolind 
Oil & Gas Company and entered the employ of Southern 
Natural Gas Company as Reservoir Engineer. My duties 
with Southern include reserve evaluation of gas and oil 
properties. I am also engaged to some extent, in the Com¬ 
pany’s drilling and production operations and proration 
work. 

I have personally evaluated the gas reserves in the 
Franklin field, St. Mary Parish, Louisiana. My study has 
been filed by Southern as Exhibit H to the Application. 
The statements of fact set out in Exhibit H are correct to 
the best of my knowledge and belief and, in my opinion, the 
conclusions stated are soundly based and conservative. 

The Franklin field was being actively developed at the 
time my evaluation of Southern’s reserves in the field 
was made in July, 1954, and this development is being con¬ 
tinued at present by Southern and other operators in the 
field. 



484 The field was discovered in September, 1953, with 
the completion of Southern’s Placito Tamporello 
No. 1 well, in the 11,100' gas sand. When my evaluation 
was made, eight wells had been drilled in the field, seven 
as producers and one dry hole. Of the seven, three were 
completed as gas wells and four as oil wells. Prior to 
discovery, five dry holes had been drilled in the area by 
other operators. The location of all wells in the field is 
shown in Exhibit H. 

Electric logs were available on all wells in the field and 
were carefully examined prior to the preparation of 
structure and isopach maps on the field. The electric logs, 
in conjunction with core data and drill stem tests on 
Southern’s wells provided the basic data from which 
1 reserves were determined. In addition, I supervised a 
large portion of the drilling and completion operations on 
the Placito Tamporello No. 1 well. 

A recovery factor of 80% was considered reasonable 
for all reservoirs since it is anticipated that the reservoir 
control mechanism in this field will be predominantly water 
drive in all reservoirs. 

The character of the sands, anticipated effective pressure 
maintenance from water drive and tests conducted to date 
indicate good deliverabilities for all sands. 

Exceptionally good core data was available on the pro¬ 
ductive sands since conventional diamond cores were taken 
in almost all reservoirs. Also, laboratory analysis is 
available on all cores taken in productive zones. 

A value of 15% for connate water was used since a capil¬ 
lary pressure curve was obtained on the producing sand in 
the discovery well. In the absence of better data, the value 
of 15% was considered reasonable for all gas sands for 
which reserves were determined. 
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485 Docket No. G-2499 

In the Matter of 
Southern Naturae Gas Company 

Direct Testimony of G. L. Dibble Submitted on Behalf of 
Intervener South Carolina Generating Company 

Q. Will you please state your name, address and 
occupation and the duties connected therewith. A. G. L. 
Dibble, 320 Main Street, Columbia, South Carolina. I am 
Manager of Production of the Intervener, South Carolina 
Generating Company, which I will refer to sometimes 
hereinafter as “Generating Company”, and I am also 
employed by the Company’s parent, South Carolina 
Electric & Gas Company as Manager of Production and 
Transmission. My principal duties with the Generating 
Company consist of general supervision of the operation 
and maintenance of the Urquhart Station and the co¬ 
ordination of its output with the facilities of the parent 
Company so as to produce the lowest possible cost for all 
the contractual parties concerned. 

Q. What is your educational background? A. After 
graduating from the public schools of Florence, South 
Carolina, I attended Alabama Polytechnic Institute at 
Auburn, Alabama and graduated in 1936 with a degree of 
B.S. in Electrical Engineering. 

Q. Are you a member of any Engineering organizations ? 
A. Yes. I am a professional Engineer, licensed to practice 
engineering in the State of South Carolina, and a 

486 member of the American Institute of Electrical 
Engineers. 

Q. Will you please describe your previous business 
experience? A. Upon graduation from Auburn in 1936, I 
was employed by the Alabama Power Company first in the 
Engineering Department and later in the Operating 
Engineering Department. This latter Department was 
under the jurisdiction of the Production Department and 
was responsible for the operating engineering aspects of 
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production and transmission of electricity. In 1940 I 
joined the Greenwood County Electric Power Commission 
in Greenwood, South Carolina as Assistant Superintendent 
and Maintenance Supervisor of the Buzzard’s Roost 
System. In 1942 I entered the U. S. Navy and served the 
next four years on various assignments. Most of these 
assignments were afloat as Engineering Officer on various 
destroyer types. Upon my release from the Navy in 1946, 
I joined the South Carolina Power Company in Charleston, 
South Carolina as Relay Engineer. When the South 
Carolina Power Company was merged with the South 
Carolina Electric & Gas Company I received the assign¬ 
ment of Division Electrical Engineer in the Charleston 
Division. In 1951 I was transferred to Columbia, South 
Carolina as Manager of Production and Transmission. 

Q. Mr. Dibble, would you please describe the operations 
of the South Carolina Generating Company? A. The 
South Carolina Generating Company is a corporation en¬ 
gaged solely in the generating of electric energy. It 
487 operates only one generating plant which is the 
Urquhart Steam Station. This plant is located on 
the South Carolina side of the Savannah River, a short 
distance downstream from Augusta, Georgia. The 
Urquhart Steam Station presently consists of two steam 
electric generating units which have a rated capacity of 
75,000 kilowatts each, and a capability of 82,000 kilowatts 
gross each. A third unit, which is presently under con¬ 
struction and is expected to be in operation by late summer 
or early fall of 1955, will have a rated capacity of 100,000 
kilowatts and a maximum capability of approximately 
110,000 kilowatts. The boilers of these units are designed 
to use coal, gas or oil. At the present time, coal is being 
used exclusively. 

Q. Is the Generating Company engaged in the distribu¬ 
tion of electricity to ultimate consumers? A. The South 
Carolina Generating Company does not distribute this 
electricity; it sells its output to other electric companies 
who actually do the distributing. However, the Generat- 
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ing Company does sell power directly to the DuPont Com¬ 
pany for use in the Savannah River Project of the Atomic 
Energy Commission. 

Q. Will you please tell us briefly to whom the Generating 
Company sells its povrer? A. As to the two units which are 
presently in operation, the Generating Company has long 
term contracts with the Georgia Power Company for 

488 75,000 kilowatts of its capacity and with the DuPont 
Company, for use in the operation of the Savannah 

River Project of the Atomic Energy Commission, for 
30,000 kilowatts of its capacity. As to the remaining 
capacity, the Generating Company is under a long term 
contract to sell this power to its parent, the South Carolina 
Electric & Gas Company. These three outlets are the 
Generating Company’s only customers. 

Q. When Unit 3 of the Urquhart Steam Station has been 
completed and put into operation, who will receive this 
additional power? A. This additional power will be sold 
in its entirety to South Carolina Electric & Gas Company. 

Q. And the proposal set forth in this matter is to use 
natural gas in Units #1 and #2 at the present and to use 
gas in all three units when the third has been completed? 
A. Yes, that is correct. 

Q. So that the record will show what use is ultimately 
being made of the power generated by the Generating 
Company, would you please describe the operations of its 
customer, the Georgia Power Company? A. Georgia 
Power’s service covers most of the State of Georgia, which 
state has a population of approximately 3,000,000 persons. 
The Company directly serves about one-half a million 
customers. The largest cities served are Atlanta, Athens, 
Augusta, Columbus, Macon and Rome. This Company’s 
operations include service to residential, corn- 

489 mercial and industrial customers, and sales to other 
utilities, municipalities, and rural cooperative asso¬ 
ciations. Also, service is rendered to defense and govern¬ 
mental establishments such as Fort Benning at Columbus, 
Georgia; the Atlanta General Army Depot at Atlanta, 
Georgia; the Augusta Air Base at Augusta; Camp Wheeler 
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at Macon and Wellston Army Air Depot at Wellston, 
Georgia. 

Q. Would you please describe the operations of South 
Carolina Electric & Gas Company? A. The South Carolina 
Electric & Gas Company is the parent company of the 
South Carolina Generating Company, and it renders 
electric service to the public in the central, southern and 
southwestern sections of South Carolina. The area served 
has a population of approximately 700,000 people and the 
number of customers served totals approximately 155,000. 
The Company’s service includes service to residential, 
commercial, and industrial customers, as well as sales to 
other utilities, municipal distribution systems, and rural 
cooperative associations. The largest cities served are 
Columbia and Charleston, both, of course, in South 
Carolina. The more important industries in the Com- 
1 pany’s territory include cotton manufacturing, cottonseed 
oil production, stone quarrying, ice manufacturing, flour 
milling, lumber milling, clay and concrete pipe manu¬ 
facturing, fertilizer manufacturing, clay and sand mining, 
metal alloy manufacturing, tobacco processing, 
490 wood preserving, clay and concrete brick manufac¬ 
turing and shipbuilding. 

In addition to the customers I just enumerated, South 
Carolina Electric & Gas Company also serves numerous 
defense and government establishments. 

Q. Would you name some of the larger defense or 
government customers of South Carolina Electric & Gas 
Company? A. The Charleston Naval Base and Shipyard, 
the Atlantic Mine Craft Base, the Naval Ammunition 
Depot and the South Carolina Ports Authority, all in 
Charleston, South Carolina; the United States Marine 
Base at Parris Island; the United States Naval Hospital 
in Port Royal; Fort Jackson in Columbia; Congaree Air 
Base near Columbia; and the Marine Corps Air Station 
at Beaufort, all in South Carolina. 

As you can see, a very large portion of the Generating 
Company’s power is devoted to our armed forces installa¬ 
tions. And this, of course, is over and above the power 
sold directly by the Generating Company for use by the 
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Atomic Energy Commission at the Savannah River Project. 
> I might add that since a considerable portion of the 

Generating Company’s output is devoted to national 
defense, we were successful in obtaining a certificate of 
necessity whereby we were permitted accelerated amortiza¬ 
tion of 45% of all costs of the first and second units at the 
Urquhart Steam Station, and 55% of the cost of the third 
unit. 

Q. Do you have any information as to your present 
cost of coal for use in the generating plant? 

491 A. Yes, I have. This information is contained on 
Sheet No. 1 of Exhibit A to my testimony in this 

proceeding. 

Q. Was this exhibit prepared by you or under your 
supervision? A. Yes, it was. 

Q. Will you please explain this Exhibit? A. As I 
indicated earlier, we presently use coal in Units #1 and 
#2. The first sheet of Exhibit A, entitled ‘‘Cost of 
Utilizing Coal as Fuel at Urquhart Steam Station” is 
based on our actual figures from November 1953 to Sep¬ 
tember 1, 1954. You will note that the various cost items 
for coal are set forth as the average cost per ton. Since 
the majority of the coal used at Urquhart in the past has 
come from Virginia or Kentucky only the average cost 
for coals from these two areas has been shown on this 
tabulation. The average mine price has been determined 
by dividing the total mine cost for the period by the total 
number of tons we purchased. The average freight was 
determined by dividing the total freight payments by the 
total number of tons purchased. Under the sub-heading 
“Coal and Ash Handling” we have allocated a cost of 
l(ty per ton which includes labor, maintenance and 
materials, arising from the use of coal. Such an allocation 
is most conservative. I believe if we had had a longer 
operating experience with the Urquhart Station, the coal 
and ash handling charge would have proven to be much 
greater than the figure of 10^ per ton. During 

492 certain operating conditions in a pulverized coal 
fired plant such as light load operation and start 

up, it is necessary to bum, in addition to the coal, a con- 
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siderable amount of #2 fuel oil. The figures in the col umn 
headed “Cost of Oil in Cents per ton Coal Consumed’’ 
were obtained by dividing the total amount paid for #2 
fuel oil during the period by the total number of tons of 
coal consumed. The total cost per ton therefore, is the 
sum of the mine price, plus freight, plus coal and ash 
handling, plus oil consumed. The last two columns on 
Sheet No. 1 show the average BTU/Lb. of coal and the 
average cost in cents per MBTU. Both of these figures 
include the BTU obtained from the use of the #2 fuel oil. 

Q. Will you please explain Sheet No. 2 and 3 of Exhibit 
A? A. Yes. Sheet No. 2 headed “Estimated Comparative 
Fuel Cost 1955 Monthly” was developed using our latest 
forecast for the Urquhart generation by months. It shows 
the comparative cost of using gas as a primary fuel with 
supplementary coal as necessary to provide for a gas 
availability of 85%, with the cost of 100% coal operation 
and with the cost using 100% oil operation. The coal cost 
figure of $8.88 a ton is taken from Sheet No. 1 and 
represents our past average cost. Other pertinent figures 
from Sheet No. 1 were also used in the preparation of 
Sheet No. 2. It should be noted that during the first eight 
months of the year Units #1 and #2 are operating and 
during the last four months of the year units #1, #2 
#3 are operating. Using the total fuel cost 
493 under gas and coal operation as a base, 100% coal 
operation represents an increased fuel cost of 
$344,417 and 100% oil operation represents an increased 
cost of $1,159,882. Various footnotes at the bottom of this 
page furnish necessary clarifying information as to facts 
used in preparing this estimate. 

Sheet No. 3 of Exhibit A headed “Estimated Compara¬ 
tive Fuel Cost 1956 Yearly” was developed on the same 
basis as Sheet No. 2, with the exception of the increased 
generation resulting from the year’s operation with the 
#3 Unit in service and an 80% availability of gas instead 
of the 85% used in Sheet No. 2. Again using the total cost 
for gas and coal operation as a base, 100% coal operation 
represents an increased cost of $393,578 and 100% oil 
operation represents an increased cost of $1,423,739. 


Again footnotes are presented to clarify the basis of the 
estimate. 

Q. Will you please explain Sheet No. 4 of Exhibit A? 
A. Sheet No. 4 is basically a recap of Sheets No. 2 and No. 
3 presented in a different form. The total Urquhart 
generation for the years 1955 and 1956 is broken down into 
individual deliveries. The plant heat rate for coal and 
gas are applied with the various fuel costs in cents per 
MBTU to obtain the annual fuel cost and the cost per 
KWH in mills for 100% coal operation and for coal and 
gas operation. The difference in cost per KWH can then 
be applied to the various deliveries to determine the 

494 estimated savings with gas operation. It should be 
noted that the fuel cost of 31.65 per MBTU for coal 

was obtained from the last column of Sheet No. 1 and 
represents our actual average fuel cost. The fuel cost for 
gas of 27^ per million is the base rate set forth in para¬ 
graph #4 of the contract between the Generating Company 
and Southern Natural. This contract is included as Ex¬ 
hibit P in this proceeding. Availability of gas for 1955 is 
shown as 85% and for 1956 is shown as 80%. Several 
footnotes are included to clarify the basis for this estimate. 

Q. Would you tell us what Sheets No. 5 and No. 6 of 
Exhibit A represent? A. These sheets, like the others, 
were prepared by me. Sheet No. 5 shows the estimated 
cost of converting Units #1 and #2 at the Urquhart Steam 
Station and the amortization of such cost. The equip¬ 
ment installed for Units #1 and #2, will of course, be of 
the combination type for both coal and gas firing. The 
total estimated cost of the equipment required to convert 
Units #1 and #2 to a combination gas and coal fired 
basis, together with the cost of installing additional equip¬ 
ment which will be used for all units is $163,900. As set 
forth on the bottom of Sheet No. 5, assuming the amortiza¬ 
tion of $163,900 on a 15% per annum basis, the savings 
resulting from the use of natural gas is reduced by $24,585 
per year. Sheet No. 6 is identical with Sheet No. 5 except 
this sheet shows the cost of installing Units #1, #2 

495 and #3 for combination gas and coal firing equip¬ 
ment. The total cost for all three units comes to 


$217,419. Amortizing this cost on a 15% per annum basis 
results in a reduction of $32,612 each year in the savings 
resulting from natural gas shown on Sheet No. 4 of this 
Exhibit. 

Q. In converting to the use of natural gas, are there any 
considerations, aside from the savings in fuel costs, which 
influence your decision? A. Yes, there are several. For 
example, we are anxious to arrange our operations so that 
we will have a dual source of supply for our boilers. The 
availability of both gas and coal places the Urquhart 
Station in a very good situation insofar as continuity of 
fuel supply is concerned. At the present time there are 
no difficulties in obtaining highest quality coal. However, 
it is not expected that this condition will necessarily con¬ 
tinue indefinitely. Since a substantial portion of our out¬ 
put is furnished to the AEC and other government 
installations, any curtailment of our operations would have 
an adverse effect on the availability of additional power 
requirements made necessary by national defense. We 
certainly recognize that the unsettled international situa¬ 
tion might well, at any time, give birth to an emergency 
which would tremendously restrict the availability of rail 
transportation as well as coal supply. This bringing in 
of natural gas will do much to insure a continuity of 
service. It will give us a dual source of fuel, and it 
496 will eliminate our reliance, in times of stress, on 
coal production or rail transportation either of 
which could be severely restricted during such times of 
emergency. 

Q. Are there any other considerations which would 
justify your conversion to natural gas? A. Yes, there are. 
Reliance on coal as the sole or even principal fuel for 
boilers carries with it many difficulties. There is the 
question of developing additional land areas adjacent to 
the plant for storing coal; there is the cost of storing and 
rehandling coal; the cost of shrinkage and inventory while 
in storage, and the constant fire hazard always involved. 
And too, there are also the hazards of strikes or 


emergencies of other sorts, either on the part of the coal 
producers or on the part of the railroads. 

Q. Would the savings effected by using natural gas 
be passed on to the Generating Company’s customers? 

A. Absolutely. All of the energy generated at Urquhart 
Station is delivered under contract on a fuel cost basis. 
Consequently, all saving in fuel cost will be automatically 
passed on to the customers. To the Georgia Power Com¬ 
pany, both prior to the installation of Unit #3 and with 
Unit #3 in operation, the annual saving will be in the 
order of $100,000. The saving to DuPont for the Atomic 
Energy Commission load would be approximately $75,000 
both before and after the installation of Unit #3; and 
for South Carolina Electric & Gas Company, prior 
497 to the installation the savings would be approxi¬ 
mately $150,000 and subsequent to the installation 
of Unit #3 approximately $225,000. Thus, it can be seen 
that the savings from using natural gas will be quite 
substantial. And these savings will operate to the benefit 
not only of the local consumer but also to the benefit of the 
United States Government itself which buys a very large 
amount of power both for its Atomic Energy operations 
and in its Armed Forces installation, directly and in¬ 
directly from Generating Company and its parent. 

Q. Can you tell us why, in your opinion, the use of 
natural gas in the Urquhart Steam Station will be in the 
public interest? A. Natural gas is the most reliable, de¬ 
pendable and economical fuel obtainable, and it is our 
obligation as a public utility to secure fuel at the lowest 
possible cost so that our rates for sale of electricity need 
not be increased, and so that continuity of service can be 
maintained at a high level. And the cost of the fuel we 
use, the continuity of service and the reliability of supply 
in times of emergency are particularly important in the 
case of South Carolina Generating Company because of 
the United States Government’s strong reliance on the 
energy it produces. 

(Sgd.) G. L. Dibble 
G. L. Dibble 
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Exhibit A 
Sheet No. 4 


SOUTH CAROLINA GENERATING COMPANY 
ESTIMATED COMPARATIVE FUEL COST 
URQUHABT STEAM STATION 


Annual Load Net KWH 

1955 

1956 

Georgia Power Company 

318,000,000 

350,000,000 

DuPont 

258,000,000 

258,000,000 

S. C* E. & G* Co* 

486,200,000 

750,000,000 

Transformer Losses 

4,400,000 

6,000,000 

Total 

Heat Rate—Coal—BTTJ/KWH 

1,066,600,000 

1,364,000,000 

No* 1 and 2 Units 

9,700 

— 

No. 1, 2, and 3 Units 

Heat Rate - -Gas—BTU/Kw JdL 

9/500 

9,500 

No. 1 and 2 Units 

10,000 

— 

No. 1, 2, and 3 Units 

9,800 

9,800 

Fuel Cost tf/MBTU—Coal 

31.65 

31.65 

Fuel Cost tf/MBTU—Gas 

27 

27 

Availability of Gas % of Time 

85 

80 

Annual Fuel Cost—Coal Only 

$3,246,456 (1) 

$4,101,207 

Cost per KWH—Mills 

3.04 

3.01 

Annual Fuel Cost—Coal and Gas 

$2,902,039 (3) 

$3,707,629 

Cost per KWH—Mills 

2.72 

2.71 

(1) Based on approx. 363,000 tons of coal, and includes 

No. 2 OiL 

(2) Based on approx. 459,000 tons of coal. 

ash handling 

(3) Based on approx. 43,000 tons of coal, and 9,327,000 MCF of 1000 
BTU/cu. ft. gas. 

(4) Based on approx. 92,000 tons of coal, and 10,690,000 MCF of 1000 
BTU/cu. ft. gas. 
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Exhibit A 
Sheet No. 5 

SOUTH CAROLINA GENERATING COMPANY 


Estimated Cost of Conversion of 

Units 1 & 2 of Urquhart Steam Station 


Items Common to All Units 



1. Excavation and Backfill 

2. Break through Wall 

3. Concrete 

4. Pipe and Fittings—Delivered & Erected 

18" — 640' X 36.40/LF = $23,296 

16"— 85' X 29.60/LF = 2,516 

$ 500 

150 
None 


$25,812 

5. Painting Pipe and Wrapping 

6. Valves, et cetera 

7. Miscellaneous Freight, et cetera 

25,812 

1,250 

9,354 

1,750 


8. Sub total 

9. Contingencies 10% 

10. Engineering Fees 6% 

11. Interest during Construction 

$38,816 

3,882 

2,330 

2,330 


Grand Total 

Items for Boiler # 1 

$47,358 


1. Pipe and Fittings—Delivered & Erected 

10" — 200' X 24.55/LF = 

8" — 355' X 9.30/LF = 

6" —345' X 6.55/LF = 

4" —105' X 6.30/LF = 

2%" —105' X 5.45/LF = 

4,910 

3,302 

2,260 

662 

572 


2. Painting Pipe 

3. Gas Conversion—Material—$2,489 

Labor 1,400 

$11,706 

$11,706 

1,250 

3,900 

4. Controls (L&N)—Material—$3,500 

Labor 3,500 

5. Valves, et cetera 

6. Secondary Control Station 

7. Miscellaneous Freight, et cetera 


7,000 

21,890 

276 

1,750 

8. Sub total 

9. Contingencies 10% 

10. Engineering Fees 6% 

11. Interest during Construction 


$47,772 

4,777 

2,861 

2,861 

Grand Total 

Items for Boiler #2 


$58,271 

1. Same as for Boiler #1 

Grand Total 


$58,271 

Total Cost of Units # 1 and #2 

$163,900 

AMORTIZATION OF CONVERSION COSTS 


Amina! Charge taken at 15% per annum 


$24,585 
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Exhibit A 
Sheet No. 6 


SOUTH CABOLINA GENERATING COMPANY 
ESTIMATED COST OP CONVERSION OP UNITS 1, 2 & 3 
URQUHART STEAM STATION 


Items for Boiler #1 and #2 

1. See Sheet No. 5 

Total 


$163,900 

Items for Boiler #3 

1. Same as Boiler #1 Subtotal 

$47,772 


2. Deduct Gas Burners 

3,900 


3. Subtotal 

$43,872 


4. Contingencies 10% 

4,387 


5. Engineering Pees 6% 

2,630 


6. Interest during Construction 

2,630 


Grand Total 

$53,519 


Grand Total Common to All Units 


47,358 

Grand Total Boiler #1 


58,271 

Grand Total Boiler #2 


58,271 

Grand Total Boiler #3 


53,519 


♦217,419 


AMORTIZATION OP CONVERSION COSTS 
Annual Charge taken at 15% per annum $32,612 

510 Testimony of Ben H. B rown 


511 Q. Has your present position given you a general 
knowledge of C&WC’s traffic problems? A. Yes. 
Since 1951, under the Vice-President Traffic at Wilming¬ 
ton, I have been in charge of C&WC’s Traffic Department. 
Actually, however, experience with C&WC problems is 
more extensive than my three years at Augusta indicates, 
since, as Assistant to Coast Line’s Vice-President Traffic, 
who also is C&WC’s Vice-President Traffic, I handled 
many C&WC matters. Additionally, from 1941 until 1944, 
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when stationed at Columbia, S. C., I was Assistant General 
Freight Agent for C&WC as well as for Coast Line and 
CN&L, the latter road being another Coast Line cor¬ 
porate affiliate. 

Q. Give brief description of C&WC’s geography, please. 
A. C&WC’s main line extends from Port Royal, S. C., (a 
salt water port between Charleston, S. C., and Savannah, 
Ga.), through South Carolina into Georgia, reached by 
crossing the Savannah River downstream from Augusta, 
recrossing into South Carolina upstream from Augusta, 
thence northwardly to Spartanburg, S. C., 248 miles from 
Port Royal. 

Branch lines extend from McCormick, S. C., to Ander¬ 
son, S. C., 58 miles; and from Laurens, S. C., to Greenville, 
S. C., 36 miles. 

C&WC’s total main and branch line is 342 miles. 
512 Q. How is site of South Carolina Generating Com¬ 
pany’s Plant Urquhart located in relation to C&WC? 
A. Plant Urquhart is near Beech Island, S. C., where 
C&WC crosses Savannah River, downstream from 
Augusta, but as site is within C&WC’s Augusta yard limit, 
the railroad station for Plant Urquhart is Augusta, Ga. 

It is of interest to add that Coast Line-C&WC’s Indus¬ 
trial Development Department was the first to bring to 
attention of South Carolina Electric and Gas Company 
(South Carolina Generating Company’s affiliate) ad¬ 
vantages of the site, near Beech Island. 

Although C&WC is the only road having sidetracks 
serving Plant Urquhart, Coast Line, as result of contract 
with C&WC covering use of tracks between Robbins, S. C., 
and Augusta, Ga., has equal rights with C&WC to Plant 
Urquhart sidetracks. 

Cost to C&WC of providing sidetracks at Plant Urquhart 
has amounted to $67,481 which was the subject of 
Certificate of Necessity No. TA-22801. 

Q. At what junctions and with what other railroads does 
C&WC connect? A. Proceeding from Port Royal in 
direction of Spartanburg, with Seaboard at Coosaw, with 
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Coast Line at Yemassee, with H&B at Hampton, 

513 with Seaboard at Fairfax, with Southern at Allen¬ 
dale, and with Coast Line at Bobbins, all in South 

Carolina. In Georgia, at Augusta, with Coast Line, 
CofGa, GaRR, G&F and Southern. Again in South 
Carolina, at Greenwood with G&F, P&N, Seaboard and 
Southern; at Calhoun Falls with Seaboard; at Anderson 
with C&NW and P&N; at Greenville with Gr&N, P&N, and 
Southern; at Laurens with CN&L; and at Spartanburg 
with Clinchfield, P&N and Southern. 

Q. As to traffic volume, what junctions are most im¬ 
portant to C&WC? A. Yemassee, Laurens, and Spartan¬ 
burg. 

Q. Without elaboration, what traffic is of unusual 
significance to C&WC? A. Fresh, frozen, and canned 
fruits and vegetables, also phosphate rock, from Florida; 
export coal for movement through a Hampton Roads, 
Virginia port; coal for stations in North Carolina and 
South Carolina not reached by C&WC, and coal for C&WC 
stations including Plant Urquhart coal. 

C&WC originates none of this traffic. It is all received 
from connections and, except for coal to C&WC stations, 
is all delivered to connections, constituting what ordinarily 
is described as * 1 overhead’’ traffic. 

514 Q. How important to C&WC is this particular 
traffic? A. Because composition of C&WC’s traffic 

is changing and because it is uncertain whether C&WC will 
continue to handle the Florida traffic and coal in appre¬ 
ciable volume, the question is difficult to answer accurately 
but based on the 1953 record these particular movements 
are responsible for about one-third of C&WC’s total freight 
revenue. 

Q. What chiefly do you have in mind when referring to 
the changing composition of C&WC traffic? A. In 1951, 
construction began of Atomic Energy Commission’s huge 
Savannah River Plant, located in South Carolina about 
25 miles from Augusta, served separately by C&WC and 
Coast Line. 
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Construction activity at Savannah River Plant brought 
unprecedented revenue to C&WC from any kinds of traffic 
not previously handled in volume if at all; however, end 
of the construction phase is in sight and for several months 
the movement of construction material has contributed 
little to C&WC’s revenue. 

On the other hand, the operational phase is presently 
affording substantial revenue from coal, although C&WC 
is not unmindful that that revenue will be lost should it 
be decided for Savannah River Plant to use natural gas, 
fuel oil or nuclear energy instead of coal for steam gen¬ 
eration. 

515 For obvious reasons, it is inadvisable to discuss 
Atomic Energy Commission traffic in detail. Con¬ 
sequently, I attempt here no more than to point out that 
from 1951 through 1953 the record of C&WC revenue, be¬ 
cause inflated by Savannah River Plant traffic, cannot be 
relied upon as a guide to future revenue. 

Q. What disposition has C&WC made of revenue from 
Savannah River Plant traffic? A. From the beginning it 
was necessary to quickly spend much of that revenue on 
track and equipment to satisfactorily handle the added 
traffic load entailed by construction activity at Savannah 
River Plant; however that added load has about disap¬ 
peared. 

Q. What plans does C&WC have for the future? A. 
Among other plans, continuing program launched in 1951 
of track grade and line revision which involves the use of 
heavier rail, creosoted cross ties and stone ballast; longer 
pass tracks; improved signaling; improved communication 
facilities; providing more extensive yard facilities, etc: 
briefly and to extent funds are available, undertaking 
to modernize C&WC’s physical properties in much the 
same fashion (although on a more modest scale) as was 
done on Coast Line after World War II to the end that 
C&WC can offer safer, more expeditious, more dependable 
and cheaper transportation. 


201 


516 Q. If Plant Urqnhart substitutes natural gas for 
coal, bow will that affect C&WC’s modernization 

program? A. As it appears substitution of natural gas 
for coal at Plant Urqnhart will bring to C&WC the loss of 
about $850,000 annually, representing nearly 12 percent of 
C&WC’s gross revenues in 1953, it also appears C&WC’s 
modernization program will have to be cut decidedly if not 
altogether abandoned. 

Q. Cannot loss of Plant Urqnhart coal be offset by reve¬ 
nue from some other source? A. In my opinion, prospects 
in that regard are remote. Like the nationwide 1954 rail 
picture, trend of C&WC’s car loadings is downward. 

Q. What about offsetting revenue derived from handling 
additional Florida perishables and other overhead traffic 
to which you have referred? A. It is not my view that any 
pronounced hope lies in that direction. The movement of 
Florida perishables and phosphate rock that C&WC handles 
from Yemassee and Augusta to Spartanburg, as part of a 
high-speed route between the Southeast and Central West 
competing with several other routes, is susceptible to un¬ 
expected fluctuation for reasons beyond C&WC’s con¬ 
trol. 

517 That observation applies likewise to coal for 
export through Hampton Roads and other coal 

that C&WC handles as an intermediate carrier between 
Spartanburg and Laurens, and for which there is severe 
competition with other routes, to North Carolina and 
South Carolina stations not served by C&WC. 

Q. What do you mean by reasons beyond C&WC’s con¬ 
trol? A. For example, freezing weather may reduce the 
yield of Florida vegetables and citrus fruits drastically; 
adverse economic conditions may be responsible for the 
Central West using less phosphate rock, and political 
changes abroad may curtail the exportation of coaL 

Q. Then do I understand your position is that the pro¬ 
posed substitution of natural gas for coal at Plant Urqu- 
hart jeopardizes C&WC’s welfare but you are aware of no 


202 


action C&WC can take to effectively offset loss of Plant 
Urquhart coal revenue? A. Yes, sir. 

Moreover, and as the welfare of a common carrier is at 
stake, it is my opinion that the public interest is in¬ 
volved. 

518 Q. What of National Defense? A. On that score 
and recalling references to military installations on 

Pages 11, 12, and 13 of Southern Natural Gas Company’s 
application, I remind you that Port Royal, C&WC’s 
terminus on the South Atlantic Coast, is railhead for the 
United States Marine Corps Recruit Depot at Parris 
Island; that C&WC serves Beaufort where a United States 
Naval Hospital is located; that at Angle Siding sidetrack 
for Marine Corps Auxiliary Air Station, now under con¬ 
struction, connects with C&WC; that at Augusta, C&WC 
handles traffic for United States Army Arsenal and for 
Veterans Administration Hospital, and that through 
GaRR (C&WC’s corporate affiliate) C&WC handles traffic 
for nearby Camp Gordon (Army Training Camp). How¬ 
ever, I think Augusta Air Base to which the application 
refers is abandoned and that Camp Wheeler is too. 

Additionally, C&WC participates in the handling of much 
freight traffic for military installations it does not serve 
directly and I presume will continue in the future, as it 
has in the past, to handle troops in special passenger train 
movement. 

519 Concerning defense establishments, in addition 
to Plant Urquhart and Atomic Energy Commis¬ 
sion’s Savannah River Plant, C&WC has sidetrack fa¬ 
cilities serving various industries where defense goods 
are frequently manufactured in quantity. 

Furthermore, I think it pertinent to call attention to 
C&WC’s investment in road and equipment property hav¬ 
ing increased from $12,335,203 in 1946 to $20,661,654 in 
1953, with the road account showing an increase of ap¬ 
proximately $2,300,000 and the equipment account show¬ 
ing an increase in excess of $6,000,000. A major propor- 
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tion of this increase in investment has been fonnd to be 
closely related to National Defense and C&WC has been 
issned Certificates of Necessity authorizing accelerated 
amortization in connection therewith, the acquisition of 
additional railroad equipment being among the major 
goals of the Office of Defense Mobilization. 

In that connection, at the end of 1946 (the first year 
after World War II) C&WC’s equipment obligations 
amounted to only $31,825 whereas at the end of 1953 out¬ 
standing equipment obligations were $4,794,806. During 
this same period mortgage indebtedness had been reduced 
from $5,695,000 to $4,964,000. Total outstanding mortgage 
and equipment obligations at the end of 1946 were $5,- 
726,825 in comparison with $9,758,806 at the end of 
1953. 

520 In 1946 principal payments »an mortgage and 
equipment debt amounted to only $8,363 but in 1953 
had risen to $654,533 of which all but $28,000 applied 
against conditional sale agreements covering new equip¬ 
ment. 

Interest on mortgage and equipment debt in 1946 was 
$291,791 of which only $1,091 was represented by equip¬ 
ment debt whereas in 1953 interest on equipment debt was 
$157,003 and on mortgage $248,900, total $405,903. 

These situations illustrate C&WC’s contribution to Na¬ 
tional Defense. 

Q. Except for revenue from freight traffic, what other 
revenue has C&WC? A. None of consequence. For ex¬ 
ample, only $174,483 in 1953. 

Incidentally, not long ago C&WC lost mail contract pro¬ 
ducing in 1953 revenue amounting to $42,859 but before 
many weeks hopes that loss can be overcome by discontinu¬ 
ing operation of its last passenger train. 

Q. Have you an exhibit to offer for identification? A. 
Yes. 

Q. Was this exhibit prepared by you or at your di¬ 
rection? A. Yes. The figures were prepared at my direc- 







tion and to the best of my knowledge, information and be¬ 
lief are correct. 

521 Q. Will yon proceed, please? A. Page 1 of the 
exhibit, which for 1953 shows in rank of importance 

as producers of revenue the thirty leading commodities 
handled by C&WC, clearly illustrates what you may al¬ 
ready have surmised: that, even though none originates on 
C&WC, bituminous coal is by far the most important 
single commodity C&WC handles, whether measured by 
revenue, carloads or tons. 

The approximately 400,000 tons of coal per annum which 
elsewhere has been estimated will ultimately be displaced 
if Southern Natural Gas is authorized to serve Plant Urqu- 
hart will be the equivalent of nearly 30 percent of all coal 
handled by C&WC in 1953. 

Page 1 highlights importance to C&WC of phosphate 
rock; also fresh and canned fruits and vegetables. 

Stone, cement, gravel, sand, iron and steel and other 
components of builing material are presently not moving 
in volume commensurate with last year as level of construc¬ 
tion activity at Savannah River Plant is less than in 
1953. 

Neither is pulpwood because of dry weather and lumber 
because of adverse marketing conditions moving in same 
volume as in 1953. 

522 I should like to call particular attention to the 
figure at bottom of Page 1 which shows that 44 per¬ 
cent of C&WC’s tonnage in 1953 was overhead traffic 
which, because of its highly competitive nature, there is 
no assurance C&WC will continue to handle. 

Now please turn to Page 2 which shows from 1940 
through 1st Quarter 1954 relationship between all car¬ 
load freight on the one hand and bituminous coal on the 
other for roads in Pocahontas Region and separately those 
in Southern Region. 

Page 2 indicates how important coal still is to those 
roads despite its value as a revenue producer having 
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dropped from 73.6 percent in 1940 to 51.4 in 1st Quarter 
1954 in Pocahontas Region, and from 19.9 to 12.6 percent 
in Southern Region. 

Pages 3 and 4, to which now please turn, give the re¬ 
ceipts of coal at Plant Urquhart for 12 months period 
ended September, 1954, deliveries having begun in Octo¬ 
ber, 1953. 

Let me remind you that one 75,000 KW Unit was placed 
in commercial operation on December 15th, 1953, and an¬ 
other 75,000 KW Unit on February 9th, 1954. Receipts are 
expected to be substantially greater after Plant Urqu¬ 
hart’s 100,000 KW third Unit is put in operation next 
year, than for the initial 12 months, provided natural gas 
is not substituted for coaL 

523 Q. Why have you used estimated rather than ac¬ 
tual revenue in preparing Pages 3 and 4? A. Be¬ 
cause Accounting Department found it burdensome to fur¬ 
nish actual revenue; however, as origin, weight, rate, and 
route of all shipments is known, as well as division of the 
rate, I think the information shown on Pages 3 and 4 can 
be regarded as being reasonably correct. 

Q. As to Page 5, which appears to contain about the 
same information as Pages 3 and 4 except that it shows 
revenues of all roads and not C&WC alone, you have 
separated the statistics into two groups. Why! A. Be¬ 
cause it proved to be the simplest manner devised of show¬ 
ing effect of reduction of 35 cents per ton made on April 
8th, 1954, in rate on steam coal to several stations, includ¬ 
ing Augusta. In preparing Page 5, the reduced rates were 
used for entire month of April, 1954, rather than from 
April 8th onward. 

It will be noted from lower right-hand corner of Page 
5 that total revenue of all roads participating in move¬ 
ment of coal to Plant Urquhart during period October, 1953, 
through September, 1954, inclusive, was $1,194,691. 

524 Q. What about Pages 6 and 7, please? A. Pages 
6 and 7 contain an estimate of revenue that will be 
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lost to all railroads if natural gas is substituted for coal 
at Plant Urquhart. 

The estimated loss of 407,628 tons is a projection from 
Southern Natural G-as Company’s estimate, on Page 4 of 
its application, that 11,169,000 Mcf of gas will be delivered 
annually to Plant Urquhart, and from Page 92, line 38, 
of South Carolina Generating Company’s annual report 
for 1953, which gives average heat content per pound of 
coal as 13,701 Btu’s. 

As on Page 8 of its application Southern Natural Gas 
estimates quantity of coal required at Plant Urquhart 
when two 75,000 KW and one 100,000 KW Units are in 
operation at 450,000 tons annually, estimate of 407,628 
tons in Pages 6 and 7 of C&WC’s exhibit appears conserv¬ 
ative. 

1 In preparing Pages 6 and 7 it was assumed that when 
Unit 3 is in operation at Plant Urquhart, coal will move 
from the same origins and over the same routes shown in 
Pages 4 and 5. Whether this is a valid assumption is prob¬ 
ably unimportant, as coal will no doubt continue to be 
shipped to Plant Urquhart from the same general terri¬ 
tory, meaning that rates should be the same, or about the 
i same, and that neither should the routing pattern change 
much. 

525 It will be noted that annual revenue loss of all 
participating railroads, if Plant Urquhart substi¬ 
tutes natural gas for coal, is estimated at $1,730,706; for 
C&WC alone $852,130. 

To arrive at estimated loss for each road, the percentage 
proportion, by origins, of total movement shown on Page 
4 was applied to estimate of 407,728 tons; thereafter, total 
revenue from each origin was distributed between par- 
' ticipating roads on basis of divisions applicable via routes 
of movement. 

Q. Will you comment on Page 8? A. Page 8 tabulates 
cars, tons, and revenue of all carload freight handled by 
C&WC, 1940 through 1953, also for first six months, 1953- 
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1954, and, separately, coal, and is intended to show in an¬ 
other way coal’s relative importance to C&WC. 

Page 9, to which please now turn, deals with current 
aspects of C&WC’s revenue situation and shows relation¬ 
ship between freight revenue, net railway operating in¬ 
come, and revenue from coal moving to Plant XJrquhart, 
during 12 months ended September, 1954. 

“Net Railway Operating Income” is the difference be¬ 
tween “Railway Operating Revenues” and “Railway Op¬ 
erating Expenses” from which has been subtracted (or 
added) taxes, equipment rents, and joint facility rents. 
Fixed charges are not, however, deducted in reach- 

526 ing Net Railway Operating Income, and C&WC’s 
were over $400,000 in 1953, consisting of $248,900 

interest on mortgage and $157,003 interest on Conditional 
Sales Agreements covering recently acquired equipment. 

By Page 9 I do not propose to show that if Plant Urqu- 
hart converts to use of natural gas C&WC’s “Net” will 
disappear; however, I would like to leave the thought that 
it will be dealt a severe blow which, together with declin¬ 
ing carloadings generally, could dissipate all net income 
or result in a deficit. 

Q. Proceed. A. Page 10, by contrasting revenue from 
all freight terminating on line with coal terminating on 
line, years 1940 through 1953, also for first six months, 
1953-1954, shows in a different way the importance of coal 
to C&WC. 

By inference it can be seen from Page 10 how Savannah 
River Plant traffic affected C&WC’s freight terminating on 
line including coal in 1952 and more particularly in 1953. 
As coal receipts at Plant Urquhart amounted to 894 car¬ 
loads, the 1953 record is not greatly affected by operations 
there. 

Q. Proceed. A. Page 11 contains comparison of the rel¬ 
ative value to C&WC of revenue from all freight, years 
1952, 1953 and first eight months, 1954, with reve- 

527 nue from coal terminating on line. As statistics for 
recent months are included, Page 11 affords a good 
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general insight into the importance to C&WC of Plant 
Urqnhart coaL 

Q. What observation do yon have in connection with 
Page 12 which shows C&WC’s net railway operating in¬ 
come, by months, years 1952, 1953, and first eight months, 
1954, in relation to C&WC revenue from coal terminating 
on line? A. Page 9 compares Plant Urqnhart coal revenue 
with C&WC’s freight revenue and net railway operating 
income. Page 12, a companion statement, compares revenue 
from coal terminating on line with net railway operating 
income. 

As revealed by comparing Pages 9 and 12, Plant Urqu- 
hart coal contributes substantially to C&WC’s coal termi¬ 
nations; however, an even larger element is coal handled 
by C&WC for Atomic Energy Commission which could 
easily be the next to convert to natural gas if extension by 
Southern Natural Gas to within a few miles of Savannah 
River Plant is authorized. Page 10 gives a general idea of 
the relative importance to C&WC of coal moving to Savan¬ 
nah River Plant without citing statistics that are not pub¬ 
lic information. If revenue from coal for both Plant Urqu- 
hart and Savannah River Plant were lost, in my opinion, 
supported by Page 12, it is unlikely that C&WC 
528 could continue operating except on a deficit basis 
even with greatly curtailed maintenance and even 
with complete abandonment of the modernization program 
to which I have previously referred. 

Q. Have you anything else? A. No, that is all, thank 
you. 
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Exhibit No. _. 

P.P.C. Docket No. G-2499. 
WITNESS;_ 


Statement of Coal-Carrying Equipment Owned 
and Operated by Cl inch field Railroad Company 
as of December 31, 1953. 


Freight Cera 

Number 
of Unite 

Book Value 

Gondolas 

248 

$ 543,000.64 

Hopper - Steel 50-Ton 

4 577 

14,598,251.04 

Hopper - Steel 55-Ton 

1 271 

3,432,857.47 

Total on Hand 12/31/53 

6 096 

$18,574,109.15 

Hopper Cars Purchased During Ten Tear 
Period Ending December 31, 1953* 


Tear 

Number 
of Unite 

Coat 

1944 

445 

$ 1,199,360.48 

1945 

32 

81,096.96 

1946 

1 968 

5,136,240.23 

1949 

1 000 

4,158,414.27 

1953 

500 

2,661,382.80 

Total 

3 945 

$13,236,494.74 


Authority: 

Annual reporta to Interstate 
Commerce Ccmnisslon. 


Clinehfield Railroad Company 
Traffic Department 
Erwin, T enness ee 


FEDERAL POWER COMMISSION 
Docket No. ..J&cjdfjX _ 


Hcanr.g Ex. No._ ./jJ. 

Date Identified 

Date Admitted 



November 1, 1954 
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Y v *-' 


DOCKET 


EXHIBIT N0._ 
WITNESS: 


Hccr: 

Date 11' 

LIST OF 'MgC^.CLDSED IN VIRGINIA DISTRICT 
Date Admitwa-'-lirl^r 1953, AND 1954 WITH PRODUCTION 
FOR LAST FULL YEAR CF OPERATION 



19 5 2 

TOTALS 

COMPANY - MINE 

DATE CLOSED 

PRODUCTION LAS* FULL 

YEAR CF OPERATION 

Blue Diamond Coal Co. - Imperial 
Stonega Coke & Coal Co. - Stonega 
Clinchfield Coal Corp. - 7/8 

Big Seam Coal Corp. - 
Raven Red Ash Coal Corp. 

Ruth Elkhorn Coals, Inc. 

Kemmerer Gem Coal Co. 

New Garden Coal Corp. 

February 22. 1952 
June 13, 1952 
October 11, 1952 
January 15, 1952 
May 10, 1952 

July 1, 1952 

May 19, 1952 

March 22, 1952 

112,882 (1951) * 

395,019 (1951) * 

174,767 (1951) * 

85,237 C1951) 

159,540 (1951) 

127,922 (1951) 

62,080 (1951) 

29,211 (1951) 


TOTAL 1,146,658 




y- 


r 


t 


Banner Splashdam Coal Co. 

Bartlick Mining Corp. 

Blue Diamond Coal Co.- Mayflower 
Clinchfield Coal Corp. - No. 3 
Splash Dam Coal Corp. 

Stonega Coke & Coal Co. Imboden 

TOTAL 

_A_2_5_3. 

November 19, 1953 
February 9, 1953 
June 26, 1953 

March 11, 1953 
November 26, 1953 
May 27, 1953 

*1 

[ 

136,991 (1952) 

105,496 (1952) 

261,390 (1952) 

173.263 (1952) * 

155.264 (1952) 

■36*257. * 

1,538,761 



.1-2.5.4. 

-j- 

Banner Fuel Corp. 


May 12, 1954 

134,868 (1953) 

Blackwood Fuel Co. - Calvin 

April 9, 1954 

141,810 (1953) 

Blackwood Fuel Co. - Pardee 

March 26, 1954 

166,773 (1953) 

Blue Diamond Coal Co. - 

Toms Creek February 12, 1954 

178,338 (1953) 

Clinchfield Coal Corp. 

• Nc. 52 

May 5, 1954 

156,684 (1953) * 

Clinchfield Coal Corp. 

- No. 9 

May 13, 1954 

365,320 (1953) 

Jewell Ridge Coal Corp. 

- No. 1 

April 29, 1954 

355,on* (1953) 

TOTAL 



1,^98,837 

GRAND TOTAL 



4,184,251 


Source: Reports of individual operating companies as made to Virginia Coal 
Operators Association. 

J 

Note (*) T . forked out. 

1 
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578 Exhibit H 

IN THE MATTER OF 
SOUTHERN NATURAL GAS COMPANY 

Docket No. G 

Gas Supply Data 
Franklin Field 
St. Mary Parish, Louisiana 

As op 

July 1, 1954 

South Carolina Generating Company 
Plant Urquhart 

Prepared by: 

George Dausch, Jr. 

New Orleans, Louisiana 

579 General History 

The following data was available for study in evaluating 
the reserves in the Franklin Field. 

Electric logs of all wells 

Core analysis 

Reservoir pressures 

Reservoir temperatures 

Drill stem test data 

Capillary pressure curve, 11,100' sand. 

This field located approximately 110 miles West of 
New Orleans, Louisiana, on Highway 90, and part of which 
lies within the corporate limits of the town of Franklin, 
was discovered in September 1953 with the completion of 
the Tamporello #1 well in the 11,100' gas sand. 

From the date of discovery, eight wells (including the 
Tamporello #1) have been drilled, seven as producers, 
and one as a dry hole (Fidelity-Shannon #1). 
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Texas Crude Oil Company’s “Foster #1” on the North 
side of the field is believed to be in an isolated reservoir 
(10,700') and reserves attributable to this well have not 
been included in this study. 

Southern Natural Gas Company’s acreage was acquired 
on a farmout from the California Company. The limits of 
the farmout are shown on the field map included in this 
report. 

There are 2467 acres within the farmout boundary, 1651 
acres of which are Southern Natural’s and 816 acres are 
under lease by Fidelity Oil & Royalty Company. The Cali¬ 
fornia Company retained a 1/8 over-ride on the 1651 acres 
farmed out to Southern Natural. 

580 The 816 acres of Fidelity Oil & Royalty Com¬ 
pany were acquired by various parties in the fol¬ 
lowing proportions: 


Fidelity Oil & Royalty 1/4 

The Mound Company 1/4 

Estate of R. A. Welch (Deceased) 1/4 

W. L. Goldston 1/6 

W. J. Goldston 1/12 


The Texas Crude Oil Company has 198 acres under lease 
which falls outside the limits of the reservoirs discussed 
in this report. 

Gas production from the field has not been sufBcient to 
affect the pressures. Only two gas wells (excluding the 
Foster #1) have been completed to date, the Tamporello 
#1 and the Williams #1. Both of these wells have been 
completed in the 11,100' gas sand. The gas produced from 
these two wells has been used to supply fuel for drilling 
rigs in the field. Production to July 1, 1954 has amounted 
to 321,873 MCF (@ 14.9 psia) all of it from the 11,100' 
sand. 


/ 
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Method of Calculating Reserves 

The volumetric method of estimating reserves was used 
in the absence of production history on the field. The pro¬ 
cedure used was as follows: 

1. The structure of each reservoir was determined from 
electric logs. 

2. Gas water contacts were determined from electric 
logs, core analysis and production on drill stem tests. 

3. The effective sand thickness was determined from 

electric logs and core data on the gas productive sands. 
581 4. Porosity and connate water were determined 

from electric logs, core analyses, and capillary pres¬ 
sure curves. 

5. The effective thickness was plotted and an isopachous 
map was constructed for each reservoir. 

6. The productive area, reservoir volume in acre-feet, 
and the average sand thickness was calculated by plani- 
metering the isopachous maps. 

7. Reservoir pressures and temperatures for each reser¬ 
voir were calculated or made available from drill stem test 
data. 

8. The deviation factor was calculated, using the 
N.G.A.A. publication, *‘ Natural Gasoline and the Volatile 
Hydrocarbons’ * by Brown, Katz, Oberfell and Alden, dated 
December 1947. 

The factors used were tabulated for each reservoir. 

Discussion of the Reservoirs 

Reserves were calculated for six gas reservoirs, the 
10,230' gas stringers, 10,400' sand, 10,500' sand, 10,600' 
sand, 11,100' sand and the 11,200' sand. 

Solution gas reserves for the field have not been included 
in this study, but preliminary calculations indicate this re¬ 
serve to be approximately 3,500,000 MCF, of which South¬ 
ern Natural would control about 60% or 2,100,000 MCF. 
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10,230' Gas Stringers: 

This zone consists of fonr stringers, two that are oil 
bearing and two that are gas bearing. The first gas 
582 stringer appears at a depth of 10,230' in the Tony 
Perry well in which it was drill stem tested thru 
perforations 10,231'-10,234', and flowed gas and distillate 
on a 12/64" choke with 3575# flowing pressure. Approxi¬ 
mately 20 feet above this sand is an oil productive reser¬ 
voir in which the Perry well is completed. Approximately 
11 feet below the top of the 10,230' gas stringer is another 
oil stringer and 15 feet below this is the other gas stringer 
for which reserves have been calculated. This lower 
stringer was also drill stem tested in The Perry well thru 
perforations 10,257'-10,261' and flowed gas on a 1/8" choke 
with 3900# pressure. 

For convenience, a contour map was drawn on the top 
of the 10,230' stringer, and an isopach map constructed 
which included the net pay in both the upper and lower gas 
stringers. 

10,400' Sand: 

A drill stem test of perforations 10,424'-10,427' in the 
Tony Perry well proved this zone productive. The well 
flowed gas on a 1/8" choke with 3700# flowing pressure on 
a four hour test. 

Core data indicates a small possible oil column in this 
reservoir, but it will probably be uneconomical to compete 
in the oil zone. 

10,500' Sand: 

This zone was proven productive thru perforations 
10,530'-10,535' in the Tony Perry well. On drill stem test 
the well flowed gas and distillate on a 1/4" choke with 
3900# pressure. 

10,600' Sand: 

Core data and electric log information indicates this 
reservoir to be gas productive. Although the zone 
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583 has not been proven, by test, the information avail¬ 
able definitely proves this reservoir to be gas pro¬ 
ductive. 

11,100' Sand: 

Two wells are presently completed in this reservoir, the 
Williams #1 and the Tamporello #1 (discovery well). 
Gas has been produced by both wells and sold as drilling 
gas to rigs in the field. 

11,200' Sand: 

A drill stem test in the Tamporello #1 well thru per¬ 
forations 11,195'-11,201' proved this zone gas productive. 

Core analysis indicated an oil column in this reservoir, 
but an attempt to complete in this column in the Tony 
Perry well was unsuccessful. Perforations 11,223'-11,227' 
in the Perry well produced salt water on drill stem test. 

Deliveeabiljty 

The deliverability of the 11,100' sand has been deter¬ 
mined by production and testing. This zone has a calculated 
open flow potential of 310,000 MCF/day as determined by 
tests on the Tamporello #1 well which were run by Asso¬ 
ciated Engineers, Inc. 

Data accumulated from drill stem tests of the other 
zones indicate good deliverabilities, although no wells are 
presently completed in these reservoirs. 

From a knowledge of other fields in this area, it is ex¬ 
pected that all reservoirs will exhibit a pressure main¬ 
tenance from a water drive. The degree of pressure main¬ 
tenance will probably vary somewhat in the different reser¬ 
voirs, however, depending on the homogeneity of the sands, 
rate of withdrawals, and the degree of continuity of the 
sands from well to well. 
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• Connate water determined from capillary pressure curve on Tamporello #1 Well, 11,100’ sand. 
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29,159,793 

Total available to Southern Natural Gaa Company at 14.73 psla 29,495,131 
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Exhibit L 




Sheet 1 



y 

SOUTHERN NATURAL GAS COMPANY 


< 


Balance Sheet at May 31, 1954 




ASSETS AND OTHER DEBITS 




Utility Plant: 




100 Gas plant 

Less Reserves for depreciation, depletion and 
amortization (Acct. 250 and 251) 

$192,965,540 

32,280,027 



Gas plant less reserves 

160,685,513 



Investment and Fund Accounts: 




110 Other physical property (less reserve for depreciation, 

Acct. 253, $10,241) 

111 Investments in associated companies 

112 Other investments 

962,370 

117,898 

252,296 

1 


Net investment and fund accounts 

1,332,564 

W 


Current and Accrued Assets: 




120 Cash 

121 Special deposits 

122 Working funds 

125 Accounts receivable 

126 Receivables from associated companies 

131 Materials and supplies 

132 Prepayments 

133 Other current and accrued assets 

7,476,737 

31,189 

50,765 

5,019,672 

796 

4,891,060 

1,495,093 

378,800 

■f 

V 


Total current and accrued assets 

19,344,112 

X 


Deferred Debits: 


- 


140 Unamortized debt discount and expense 

142 Preliminary survey and investigation charges 

143 Clearing accounts 

144 Retirement work in progress 

145 Other work in progress 

146 Other deferred debits 

1,399,468 

114,083 

49,163 

6,151 

49,664 

it 


Total deferred debits 

1,618,529 



151 Capital Stock Expense 

238,758 

Wl 


153 Reacquired Long-term Debt 

697,000 



Total Assets and Other Debits 

183,916,476 

! 

1 





> 
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Exhibit L 
Sheet 2 


SOUTHERN NATURAL GAS COMPANY 
Balance Sheet at May 31, 1954 

LIABILITIES AND OTHER CREDITS 

Capital Stock and Surplus: 

200 Common capital stock 

203 Premiums and assessments on capital stock 

Total capital stock 

271 Earned surplus 

Total capital stock and surplus 

Long-Term Debt: 

210 Bonds 

Current and Accrued Liabilities: 

222 Accounts payable 

224 Dividends declared 

225 Matured long-term debt 

227 Customers’ deposits 

228 Taxes accrued 

229 Interest accrued 

230 Other current and accrued liabilities 

Total current and accrued liabilities 

Deferred Credits: 

241 Customers’ advances for construction 

242 Other deferred credits 

Total deferred credits 

Reserves: 

258 Other reserves 

259 Reserve for deferred Federal income taxes 

Total reserves 

265 Contributions in Aid of Construction 
Total Liabilities and Other Credits 


$ 25,707,249 
115,272 


25,822,521 


18,013,527 


43,836,048 


125,212,000 


4,144,299 

1,371,053 

1,640 

2,235 

5,615,048 

308,288 

157,727 


11,600,290 


29,060 

656 


29,716 


18,961 

2,801,000 


2,819,961 


418,461 


183,916,476 


605 
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Exhibit L 
Sheet 3 


SOUTHERN NATURAL GAS COMPANY 
Statement of Income for the Twelve Months Ended May 31, 1954 


Operating Income: 


501 Operating revenues $55,271,851 

Operating revenue deductions: 

502 Operating expenses 33,015,013 

503.1 Depreciation 5,279,266 

503.2 Amortization and depletion of producing natural 

gas land and land rights 268,015 

504 Amortization of other limited-term gas investments 472 

507 Taxes: 

Federal taxes on income 2,851,000 

Other taxes 1,958,925 

507-A Provision for deferred Federal income taxes 1,372,000 

Total operating revenue deductions 44,744,691 

Utility Operating Income 10,527,160 


Other Income: 

521 Income from nonutility operations 4,342 

522 Revenue from lease of other physical property 31 

523 Dividend revenues 15,000 

524 Interest revenues 19 

526 Miscellaneous non-operating revenues 72,556 

Total other income 91,948 

Gross Income 10,619,108 


Income Deductions: 

530 Interest on long-term debt 4,092,764 

531 Amortization of debt discount and expense 78,705 

535 Other interest charges 278,363 

536 Interest charged to construction—credit (991,067) 

538 Miscellaneous income deductions 2,580 

Total income deductions 3,461,345 


7,157,763 


Net income 


I 
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Exhibit N 


REVENUES — EXPENSES — INCOME 


Estimate of annual revenues and revenue deductions attributable 
to sale ot Generating Company for first year of operation of 
Plant Urquhart after commencement of operation of third unit. 


Sales—3 Units 


KWH—1,300,000,000 

Gas — 80% =1,040,000,000 KWH 

Coal —20% = 260,000,000 KWH 


292 days 
73 days 

365 days 


Heat Rate — Gas — 9,800 Btu/KWH 
Gas —1,040 X 9,800 = 10,192,000 MMBtu 

Revenue —10,192,000 MMBtu @ 274 = 


Revenue Deductions 

Cost of Gas at Main Line 

10,192,000 MMBtu <g> 20.3544* = 
Operating Expenses: 

2.2 miles <§) $300 per mile 
Administrative and General 
Depreciation <S) 3%% of $127,400 
Ad valorem taxes @ 0.35% of $127,400 

Total Revenue Deductions 

Net before Income Taxes 

State and Federal Income Taxes @ 53%% 

Net Operating Revenues 


$2,751,840 


$2,074,480 

660 

330 

4,459 

446 

$2,080,375 

$ 671,465 
359,234 

$ 312,231 


* Resale rate for Interruptible Excess Gas in South Carolina Rate Zone. 

610 Exhibit P 

This agreement, made as of the 13th of July, 1954, by 
and between Southern Natural Gas Company, a Dela¬ 
ware corporation (hereinafter called “Seller”) and South 
Carolina Generating Company, a South Carolina corpora¬ 
tion (hereinafter called “Buyer”); 

Whereas, Buyer operates an electric generating plant, 
known as Plant Urquhart, at Beech Island, South Carolina, 


v 
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which consists of Units Nos. 1 and 2 each with a rated 
capacity of 75,000 KW and, upon installation of Unit No. 3 
with a rated capacity of 100,000 KW, will have a total 
rated capacity of 250,000 KW, and Buyer desires to con¬ 
tract with Seller for the purchase of natural gas for use 
at said plant; and 

Whereas, Seller operates an interstate natural gas 
transmission system and, in addition to supplying gas to 
distributors for resale, makes specific contracts with 
selected customers for the direct sale of Seller’s gas to such 
customers. 

Now, Therefore, This Agreement Witnesseth : 

That, in consideration of the premises and the mutual 
covenants herein contained, the parties do hereby covenant 
and agree as follows: 

1. Seller agrees that it will promptly file, and will 
prosecute with diligence, an application with the Federal 
Power Commission for a certificate authorizing it to con¬ 
struct and operate facilities necessary to make deliveries 
and to sell gas hereunder and, if a certificate is obtained 
in form and on terms and conditions satisfactory to it, will 
proceed with diligence to construct and place in operation 
such facilities to the end that deliveries of natural gas 
hereunder may be commenced on or about January 31, 
1955. Buyer agrees, upon notice from Seller that Seller 
has obtained such certificate, to proceed with 
611 diligence to construct and place in operation such 
facilities as may be requisite to enable Buyer to 
receive and use natural gas delivered hereunder at its 
said plant upon completion of Seller’s facilities. 

If such certificate as aforesaid is not obtained on or 
before December 31, 1954, then either party may, on 30 
days notice to the other, cancel and terminate this agree¬ 
ment. 

If Seller shall not have completed its facilities necessary 
for the delivery of gas hereunder, or if Buyer shall not 
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have completed and placed in operation such facilities as 
are requisite to enable Buyer to receive and use gas here¬ 
under, on or before March 31,1955, then either party may, 
on 30 days notice to the other, cancel and terminate this 
agreement; provided, however, that neither party shall 
be so entitled to cancel this agreement because of failure 
of the other party to complete its facilities if (i) such other 
party shall have been delayed by reasons beyond its 
control from completing its facilities by said date and 
(ii) such facilities are under construction on said date and 
such other party shall proceed with diligence to complete 
and place the same in operation at the earliest practicable 
date thereafter. Seller and Buyer each agree to notify 
the other, upon request from time to time, as to the 
anticipated date of completion of their respective 
facilities. 

In the event of cancellation of this agreement under 
either of the foregoing provisions, neither party shall be 
under any liability or obligation by reason thereof. 

2. Delivery of gas hereunder shall commence as soon as 
practicable after the completion of the facilities to be in¬ 
stalled by Seller and by Buyer as provided in Section 1. 

612 3. Buyer agrees to purchase from Seller such 

quantity of natural gas as Seller may, from time 
to time, have available for delivery hereunder, up to the 
entire fuel requirements of Buyer’s plant, estimated at a 
maximum of 60,000,000 cubic feet per day and 2,800,000 
cubic feet per hour, and Seller agrees to supply such re¬ 
quirements when it has gas so available. In the event the 
price of gas in effect hereunder at any time is such that 
Buyer can establish that the cost of gas, as fired at Buyer’s 
plant, is more than the equivalent cost, as fired at Buyer’s 
plant, of any competitive fuel (except natural gas) which 
Buyer could purchase for its entire fuel requirements for 
a period of not less than 12 consecutive months, then 
Buyer may, on four months notice to Seller, discontinue 
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the purchase of gas hereunder unless Seller, by notice 
given to Buyer at least one month before the end of the 
four months period specified in Buyer’s notice, shall 
prevent such discontinuance by decreasing the price of gas 
(as in effect hereunder at the time of Buyer’s notice) com¬ 
mencing at the end of said four months period and con¬ 
tinuing for such period as Seller shall specify in its said 
notice, to such price as would be equivalent to the cost of 
such competitive fuel. In the event the price of gas here¬ 
under shall be increased by more than 2^ per 1,000 cubic 
feet as a result of the operation of the provisions of 
Section B of Exhibit A hereto, then Buyer may, on two 
months notice to Seller, discontinue the purchase of gas 
hereunder and use any fuel other than natural gas for the 
fuel requirements of said plant unless Seller, by notice 
given to Buyer at least 15 days before the end of the two 
months period specified in Buyer’s notice, shall prevent 
such discontinuance for such period as Seller shall 
specify in its said notice by agreeing that for 
613 such period any such increase in the price of gas 
shall not exceed 2^ per 1,000 cubic feet. 

It is specifically understood and agreed that deliveries 
of gas hereunder are subject to curtailment or interruption 
by Seller at any time and from time to time and that 
Seller shall not be liable in damages for or on account of 
any interruption or curtailment of deliveries. Seller 
agrees to give Buyer not less than 30 minutes notice of 
curtailment or interruption, in writing or orally in person 
or by telephone or radio; provided, however, that if cur¬ 
tailment or interruption is occasioned by an event of force 
majeure affecting Seller’s system, Seller shall be obligated 
to give only such notice as is practicable in the circum¬ 
stances, and Buyer agrees to cease or curtail the taking of 
gas in accordance with said notices. 

Buyer agrees that all gas delivered hereunder shall be 
used in the operation of said plant and that no portion 
thereof shall 'be resold. 
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4. During the period ending with the day before the 
first day of the calendar quarter following the quarter in 
which the total of all quantities which have been delivered 
hereunder shall aggregate 15 billion cubic feet of gas, 
Buyer agrees to pay a price of 27 f for each 1,000 cubic 
feet of gas, measured as provided in Sections E and F of 
Exhibit A hereto, and subject to adjustment on account 
of variations (above or below 1,000 Btu) in the thermal 
value of the gas and on account of new or increased taxes, 
as provided in Sections A and C, respectively, of Exhibit 
A hereto. After said period Buyer agrees to pay a price 
of 27< for each 1,000 cubic feet which shall be subject to 
adjustment on account of variations in thermal value and 
new or increased taxes, and also on account of changes in 
Seller’s Field Cost as provided in Section B of Exhibit A 
hereto. 

614 5. The point of delivery of gas hereunder shall be 

at the outlet side of the meter to be installed by 
Seller on the property of Buyer at or near Buyer’s plant. 
The exact location of such point shall be agreed upon 
between Buyer and Seller. 

6. Gas shall be delivered up to such pressure as Buyer 
may desire and as may be available from Seller’s pipe 
line at the point of delivery, but not less than 50 pounds 
per square inch gauge. 

7. Subject to the provisions of Section 1 hereof, this 
agreement shall be effective from the date hereof and shall 
continue in effect for a period of five years from the last 
day of the month in which gas is first delivered, and from 
year to year thereafter until cancelled by either party 
at the end of such five year period or at the end of any 
year thereafter on 30 days notice. 

This agreement and Seller’s and Buyers obligations 
hereunder shall be subject to the rules, regulations or 
orders of any regulatory authority, Federal or State, hav¬ 
ing jurisdiction. If any such authority shall exercise juris- 
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diction over the price of gas delivered hereunder in such 
manner as to prevent Seller from receiving the price pro¬ 
vided for herein, then Seller may, at its option exercise- 
able at any time on 30 days notice, cancel and terminate 
this agreement; likewise, if any such regulatory authority 
shall exercise jurisdiction so as to increase the price to 
Buyer over the price provided for herein, then Buyer may, 
at its option exercisable at any time on 30 days notice, 
cancel and terminate this agreement. 

8. The standard terms and conditions contained in Ex¬ 
hibit A constitute part of this agreement. 

615 9. This agreement shall be binding upon and inure 

to the benefit of the parties hereto, their respective 
successors and assigns. 

10. All notices hereunder, except those as to which other 
methods of delivery are specifically provided, shall be 
deemed duly given if in writing and sent by postpaid 
registered mail addressed to the respective parties at the 
addresses stated below, or such other addresses as they 
shall respectively hereafter designate in writing from time 
to time. 

Seller: iSouthem Natural Gas Company 
P. 0. Box 2563 
Birmingham, Alabama 

Buyer: South Carolina Generating Company 
P. 0. Box 390 
Columbia, South Carolina 
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In Witness Whereof, the parties hereto have caused this 
agreement to be executed by their respective officers there¬ 
unto duly authorized as of that date first above written. 

Southern Natural Gas Company 
By /s/ H. D. McHenry 
Vice President 

South Carolina Generating Company 
By /s/ F. R. McMeekin 
Vice President 

Attest: 

(seal) /s/ P. S. Conlon 

Asst. Secretary 

Attest: 

/s/ L. F. Pearce 
Secretary 

(seal) 

July 6,1954 
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SOUTHERN NATURAL GAS COMPANY 
UNSOLD CAPACITY BY YEARS 
1945 - 1954 
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SOUTHERN NATURAL GAS COMPANY 
UNSOLD CAPACITY BY MONTHS 
1945-1954 
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1948 I 1949 I 1950 


1952 I 1953 
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Jam 
Jtaly 
August 


October 


Aranisl Total 

WtlfnviCl ATCTIgC 


April 


June 

July 

August 


October 


Annual Total 
Weighted Avers* 

19*7 

January 

Ibtaruary 


April 


June 

July 

August 


October 



31 days 
26 days 
31 d*irs 

30 days 

31 days 

30 days 

31 days 
31 days 

30 days 

31 days 

30 days 

31 days 


31 days 
26 days 
31 days 

30 days 

31 days 

30 days 

31 days 
31 days 

30 days 

31 days 

30 days 

31 days 


31 days 
28 days 
31 days 

30 days 

31 days 

30 days 

31 days 
31 days 

30 days 

31 days 

30 days 

31 days 


- Annual Total 
Weighted Average day 


220,000 
220,000 
220,000 
220,000 
220,000 
220,000 
220,000 
220,000 
220,000 
220,000 
220,000 
220,000 

220,000 


230,000 

230,000 

230,000 

230,000 

230,000 

230,000 

230,000 

230,000 

230,000 

230,000 

230,000 

230,000 

230,000 


255,000 
255,000 
255,000 
255,000 
255,000 
255,000 
255,000 
255,000 
255,000 
255,000 
255,000 
29*,000 

258,312 
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,000 
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7,130,000 

6,**o,ooo 

7,130,000 

6,900,000 

7,130,000 

6,900,000 

7,130,000 

7,130,000 

6,900,000 

7,130,000 

6,900,000 

7.130,000 


7 , 905,000 

7,1*0,000 

7 , 905,000 

7,650,000 

7 , 905,000 

7,650,000 

7 , 905,000 

7 , 905,000 

7,650,000 

7 , 905,000 

7,650,000 

9,ll*,000 


6 , 688 , 8*0 

5,806,579 

5,696**8* 

5, *15,978 
5,596,9*2 
*,968,5*6 
5,199,*87 
5,667,20* 
5,601,287 

6, *59>5*7 
6,679,667 

mm 


7,220,*1* 
6,896,768 
7,592,70* 
5,991,280 
6,075,559 
5,672,512 
5,893,978 
5,870**00 
5,715,*88 
5,983,5*6 
7,*33,2*0 
8,513.096 



** 1,160 

631**21 

1,533,058 
i,9H,*5* 
l-^,513 „ 

1,298,713 

670**53 

220,333 

( 25 : 991 ) 


68**586 

2*3,232 

312^96 

1,658,720 

1,977**88 

2 , 011,022 

2,03**600 

1,93*,512 

1,921,*5* 

216,760 
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*20,000 
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300,000 
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* 26,329 
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11,760,000 
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12,600,000 

13,020,000 
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9,660,000) 
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Annual Voltat* - Met 
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62,050,000 
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89-80* 
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19*3 
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11*,2*0,000 
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153,300,000 
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75.63 . 

1950 
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1 1 “• , 
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231,736,000 
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. t 4 ■ 
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733 EXHIBIT X-7 

Letterhead of 

Georgia Power Company 
P. 0. Box 1683 
Atlanta 1, Georgia 

May 27, 1954 

Atlanta Gas Light Company 
243 Peachtree Street 
Atlanta, Georgia 

Attention: Mr. Rock Taber, President 

Southern Natural Gas Company 
Watts Building 
Birmingham, Alabama 

Attention: Mr. C. van den Berg, Chairman 
Gentlemen: 

This confirms notice by telephone today of our intention 
to operate Plants Yates and Arkwright on coal, beginning 
at 7:00 a.m., Atlanta time (6:00 a.m., Birmingham time), 
Saturday, May 29, 1954, and continuing until your dis¬ 
patchers are otherwise advised. 

It is our expectation to operate these plants entirely on 
coal during the peak period (7:00 a.m.—11:00 pm., At¬ 
lanta time) six days a week, Monday through Saturday. We 
may operate them to some extent on gas during the re¬ 
maining hours of the week but, if so, your dispatchers will 
be advised in the usual manner. 

The oral notice of this change was communicated to Mr. 
Duncan Crawford, of the Atlanta Gas Light Company, and 
to Mr. Marc Baum, of Southern Natural Gas Company, this 
afternoon. 

Very truly yours, 

/s/ HARLTiEE Branch, Jr. 

Harllee Branch, Jr. 

President 


HBjrrsril 







>Hh— Mtnrlclp*lltl*a 
South—rt fclhb— Om Dirt. 
South Oaccgla Brturml 0— Co. 

1QBL AIAM* R*B ZOHE 



97 , 997,530 • 91 , 33 *, 1 *> 
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Excerpts from Application for Certificate 

933 PROPOSED FACILITIES AND SERVICE f 

. ' t 

Applicant proposes to construct and operate approxi¬ 
mately 22 miles of 8 5/8 inch 0 J>. pipeline, extending gen¬ 
erally southward from Applicant’s main 16-indi South 
Line near North Augusta, South Carolina to an electric 
generating plant, known as Plant Urquhart, which is lo¬ 
cated on the Savannah River near Beech Island, South f 
Carolina.* Applicant also proposes to construct and op¬ 
erate a measuring station at the terminus of said line and 
suitable regulating facilities. Plant Urquhart is owned and 
operated by South Carolina Generating Company (herein¬ 
after called “Generating Company”), to which Ap- 

934 plicant will sell gas on a fully interruptible basis for 
use as fuel in the generation of electricity. 

The generating facilities now in operation at Plant Urqu¬ 
hart consist of two units, each with a normal capacity of 
75,000 K.W. One of these units commenced operation in 
December, 1953 and the other in February, 1954. A third 
unit, with a normal capacity of 100,000 K.W., is now on 
order and is expected to be in service by the late summer or 
early fall of 1955. 

The estimated maximum hourly and daily requirements 
and the annual requirements of the plant, at present and 
after installation of the third unit, are as follows: 

Mef (of 1,000 Bta per eo. ft.) 

MftTimmw MufattOII> 

Per Hoar Per Day Animal j 

i 

With two unite 1,600 36,000 9 , 000,000 

With three unite 2,800 60,000 12 , 740,000 

ij. 

(Unless otherwise stated, all gas volumes mention e d in this application are 
stated at a p re s su re base of 14.73 pda at 60 de g ree s F., as required by Sec¬ 
tion 157 . 13 (d) of the Commission's Buies, and Btu content is approximately 
1,038 per cubic foot). 

i 

Applicant and Generating Company have entered into a 

contract, a copy of which is appended hereto as Exhibit P, 

dated July 13, 1954, for the sale and purchase of such 
— 

# The location and length of the line are dictated, in part, by the fact that | 
lakes, marshes and rough terrain lie between the South Line and Plant 
Urquhart. 
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quantity of natural gas as Applicant may, from 

935 time to time, have available for delivery, up to the 
entire fuel requirements of Generating Company’s 

plant. The contract provides for an initial price of 27 
cents per Mcf, subject to adjustment on account of varia¬ 
tions in the thermal value of the gas and because of new 
or increased taxes on the sale and delivery of gas. This 
price will be maintained until Generating Company has pur¬ 
chased 15 million Mcf of gas, at which time, it is estimated, 
the savings resulting to Generating Company by the use 
of gas will have more than reimbursed it for its costs in¬ 
curred in the conversion of present fuel burning equipment 
to use of gas and equipping for gas use the new unit yet 
to be installed. These costs are estimated by Generating 
Company at $217,419. After the sale of 15 million Mcf 
of gas, the price is subject to further adjustment based on 
changes in Applicant’s field cost of gas. 

Applicant estimates, on the basis of its present load 
pattern and Generating Company’s requirements, that it 
will deliver approximately 11,169,000 Mcf* annually to 
Plant Urquhart. As the annual requirements of Ap- 

936 plicant’s resale customers increase, this quantity 
will be diminished, unless system capacity is in¬ 
creased. 

The construction here proposed will not, of course, in¬ 
crease Applicant’s system delivery capacity but will per¬ 
mit sale of additional quantities of gas during off-peak 
periods and so improve system load factor. Since deliveries 
of gas to Plant Urquhart will be fully interruptible, no addi¬ 
tional main line capacity is required. 

That portion of Applicant’s system which is east of Bass 
Junction, Georgia was designed to supply the firm gas re¬ 
quirements of such important cities as Augusta and Savan- 

* This figure is based on Applicant’s estimate that quantities of gas equal 
to Generating Company’s foil requirements (shown on page 3) will be avail¬ 
able on 320 days per year. Thus, full annual requirements (12,740,000 Mcf) 
x 320/365 = 11,169,000 Mcf. 
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nah, Georgia and Aiken, Charleston and Columbia, South 
Carolina. Although the present firm load peak day require¬ 
ments of these cities and the other communities authorized 
to be served from this portion of the system do not as yet 
fully utilize its capacity, it is anticipated that, with normal 
future growth, such capacity will be fully utilized for that 
purpose. 

As is shown by Exhibits G and G-II, the presently con¬ 
nected summer peak load east of Bass Junction of 94,474 
Mcf per day plus 60,000 Mcf per day to supply Plant 
Urquhart can be supplied by operating the Ocmulgee sta¬ 
tion, which is located near Bass Junction, with a discharge 
pressure of 1,071 psig. Although the capacity of the 
937 system east of Bass Junction was estimated in 
Docket G-1907 at 133,000 Mcf* (stated at 14.9 psia), 
change in the present load pattern from the pattern then 
expected to develop now permits delivery during the sum¬ 
mer months of 154,474 Mcf per day through the Ocmulgee 
compressor station. The rate at which gas is being used at 
Savannah, Georgia, where Applicant was authorized in G- 
1907 to sell gas for resale and directly to industrial con¬ 
sumers, has been substantially less than was estimated in 
that proceeding.* * Less pressure, therefore, is required 
for transmission of gas to Savannah from the point of 
interconnection of the Savannah line with the main South 
Line at Wrens, Georgia than had been anticipated. This 
diminution in pressure requirements at Wrens results in 
the increase of the over-all capacity of the system east of 
Bass Junction. 


# 8ee p. 7 , Testimony of W. T. Ivey, Exhibit No. 2 , Docket No. G- 1907 . 

*• In Docket No. Q- 1907 , it was estimated that, during 1954 , direct sales 
at Savannah would aggregate 14 , 698,000 Mcf and that sales for resale would 
aggregate 4 , 609,000 Mcf, or an average of 1 , 224,833 Mcf per month for direct 
sales and 384,083 Mcf per month for sales for resale (Exhibit D-Bevised to 
Second Amendment to Application). These average monthly figures can be 
fairly compared with actual sales for May, 1954 , a month which should ap¬ 
proximate the average month. May, 1954 figures were 845,080 Mcf sold 
directly to consumers and 324,182 sold for resale, or a total of 1469,262 Mcf, 
as against total estimated average monthly sales of 1 , 608 , 916 . (Above figures 
stated at 14.9 psia). 
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944 At the present time Generating Company is ex¬ 
periencing no difficulties in obtaining high quality 

coaL However, it does not expect that this condition will 
continue indefinitely. Therefore, it plans to convert pres¬ 
ent fuel burning equipment to the full use of either 

945 gas or coal, and the new, third unit also will be able 
to use either fuel. The availability of both gas and 

coal for full operation of the plant on either fuel for sus¬ 
tained periods will place Plant Urquhart in an advan¬ 
tageous situation as to continuity of fuel supply. Since a 
substantial portion of Plant Urquhart’s electric power is 
furnished directly to the Atomic Energy Commission and, 
through South Carolina Electric & Gas Company and 
Georgia Power Company, to other important military and 
defense installations, any curtailment of Urquhart genera¬ 
tion would have an adverse effect on the availability of 
electricity to meet power requirements directly related to 
national defense. Therefore, a dual fuel supply is of 
major importance. It should be borne in mind that the un¬ 
settled international situation may bring about a situation 
which could restrict the availability of rail transportation, 
upon which coal supply is dependent, as well as other¬ 
wise affect the availability of coaL 

As is shown by Exhibit X-l, Part 3, Applicants unsold 
system capacity (the difference between system capacity 
at 100 per cent load factor and actual sales) has increased 
during the last ten years as follows: 



Unsold Capacity 

Unsold Capacity in 


in Mcf per Year 

Mcf per Average Day 

Year 

(14.9 psia) 

(14.9 psia) 

1945 

11,476,334 

31,442 

35,593 

1946 

12,991,448 

1947 

15,425,013 

42,260 

1948 

20,432,796 

37,362,104 

55,827 

1949 

102,362 

1950 

15,911,066 

43,592 

1951 

24,808,982 

67,970 

1952 

33,769,661 

52450,002 

92,267 

1953 

12 Months ending 

142,876 

June 30,1954 

62,431437 

171,045 
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* i 
* 

t 

j 

■- t 

The unsold or idle capacity increases the proportion of 
the cost of service which must be borne by the customers 
to whom Applicant sells gas for resale. It is, therefore, j 
definitely to the advantage of such customers that as much 
as possible of this idle capacity be put to work for the 
transportation and sale of gas on an interruptible basis. 

As is shown by Exhibit X-2, the load factor at which 
Applicant’s system operates has dropped with the increase 
in unsold capacity. The decrease in load factor since 1952 \ 

has been due largely to the Docket No. G-1907 construc¬ 
tion program, which was designed primarily to meet the 

expanding needs of Applicant’s market area for firm j 
947 service. Under this construction program service 
has been and is being extended to a large number of 
new communities. Such new service, as well as the in¬ 
crease in service to old customers, has been, in major part, 
for the purpose of meeting growth in domestic require¬ 
ments and is at a poor load factor. 

! 

For the 12 months ended June 30, 1954, Applicant’s 
system operated at an annual load factor of 78.91 per cent, 
as contrasted with 85.43 per cent in 1952 and 89.82 per f 
cent in 1950. f 

I? 

The drop in load factor is attributable, in part, to Appli¬ 
cant’s direct interruptible sales not keeping pace with the 
growth of its system. Thus, the ratio between volume of 
direct sales and pipeline capacity for the year 1954 will j 
be at a level substantially below that which existed during j 
the test year used in the proceeding in Docket No. G-2141, * 
which culminated in the findings and order issued March \ 
18,1954, establishing Applicant’s presently effective rates. 

During the test year ended April 30, 1953, which was 
used in the rate proceeding, applicant’s total annual di- j 
rect sales were 24.79 per cent of delivery capacity. Ap- j 
plicant estimates that its direct sales for the year 1954, j 

i 

* I 

•i 

• • 

| 

i 
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948 taking into consideration all known facts, will not 
exceed 20.84 per cent* of its delivery capacity. 

Thus, it is apparent that some of the transmission costs 
now borne by non-jurisdictional consumers will have to 
be shifted to resale customers if present conditions con¬ 
tinue. Conversely, a proportionately larger volume of di¬ 
rect sales, such as will be achieved by the service herein 
i proposed, will lessen the proportion of transmission costs 
which must otherwise be borne by Applicant’s resale cus¬ 
tomers. 

There is still another reason why it is highly desirable 
that Applicant be authorized to undertake the proposed 
service. Georgia Power Company, whose Plant Arkwright 
and Plant Yates have for several years been using large 
quantities of gas during off-peak periods and particularly 
in the summer months, changed from gas to coal operation 
on May 29, 1954 with only two days notice to Applicant 
and to Atlanta Gas Light Company. Atlanta Gas Light 
Company, which purchases gas from Applicant, sup- 
i 949 plies 45 per cent of the gas requirements of the 
two plants, and Applicant supplies 55 per cent of 
such requirements. Applicant was informed by Georgia 
Power Company that its current coal inventory was equal 
to about a year’s supply, that additional coal was being 
received, and that Georgia Power was therefore discon¬ 
tinuing the use of gas at Plants Arkwright and Yates, ex¬ 
cept during off-peak hours. 

In its formal notice to Applicant, Georgia Power Com¬ 
pany stated: 

‘‘This confirms notice by telephone today of our inten¬ 
tion to operate Plants Yates and Arkwright on coal, be- 

• This assumee re s u m pt i on on September 15, 1954 of normal deliveries to 
Georgia Power Company, which recently almost completely stopped nsing gas 
at two generating plants. (See discussion immediately following). If normal 
deliveries are not resumed and only contract minima are sold to Georgia Power 
Company, Applicant’s direct sales are expected to total only about 18.78 per 
cent of delivery capacity. 
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ginning at 7.*00 a.m., Atlanta time (6:00 am., Birmingham 
time), Saturday, May 29, 1954, and continuing until your 
dispatches are otherwise advised. 

“It is our expectation to operate these plants entirely 
on coal during the peak period (7 KX) a.m.-ll :00 p.m., At¬ 
lanta time) six days a week, Monday through Saturday. 
We may operate them to some extent on gas during the 
remaining hours of the week hut, if so, your dispatchers 
will be advised in the usual manner.” (Exhibit X-7). 

During 1953 Applicant sold 16,445,139 Mcf of gas to 
Georgia Power Company for use at Plant Arkwright and 
Plant Yates and delivered an additional 13,455,118 Mcf 
to these two plants for resale by Atlanta Gas Light Com¬ 
pany. Since the minimum take obligation of Georgia Power 
Company under its contract with Applicant is 7,586,558 
Mcf of gas per year (Exhibit X-3) and under its contract 
with Atlanta Gas Light Company (Exhibit X-4) is 
950 6,220,978 Mcf per year, it is apparent that sales by 

Applicant to Georgia Power Company and to At¬ 
lanta Gas Light Company for resale to Georgia Power 
Company aggregating approximately 16,092,692 Mcf per 
year (i.e., the difference between 1953 sales and contract 
minima) will be lost if Georgia Power Company reduces 
its gas purchases to the extent permitted under its two 
contracts. 

The discontinuance by Georgia Power Company of use 
of gas illustrates the strong desirability of Applicant ob¬ 
taining more outlets for its off-peak gas so that it will not 
be dependent, to the degree it now is, upon sales to a single 
customer. Plant Urquhart will provide such an outlet. 

Gas Supply 

The Commission found, by its affirmance May 4, 1953 
of the decision of the presiding Examiner issuing a cer¬ 
tificate to Applicant in Docket No. G-1907, that Applicant 
had “committed to it an available supply of natural gas 
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adequate for the service proposed.” (p. 12, Examiner’s 
Decision). In the same decision it was further found: 

“Southern has presented evidence that it will have in 
excess of six trillion cubic feet of natural gas reserves 
available to it from its own production and under contract 
with producers and other pipe line companies. Of this 
total, more than five and one-half trillion cubic feet 
951 are economically recoverable. Its evidence also indi¬ 
cates that its reserves in place equal the require¬ 
ments of its expanded system for about 21 years and that 
its recoverable reserves equal requirements for about 19 
years. These figures are not disputed by any party, and 
the Commission’s Staff stated on the record that it was in 
substantial agreement with Southern’s over-all estimates.” 

Since the conclusion of evidence in Docket No. G-1907, 
Applicant’s withdrawals of gas from its reserves have 
been substantially less than had been estimated, due to 
annual sales volumes not having developed as rapidly as 
had been anticipated and to delay in the attachment of 
newly authorized customers to Applicant’s system.* 

The following tabulation illustrates the net gain in re¬ 
maining gas supply experienced by reason of the delay in 
development of sales: 

System Input 

(Gas Volumes in Billion Cubic Feet at 14.9 psia) 



Per Docket No. G-1907 
(Summary, Exhibit L 
to Second Amendment 
to Application) 

Actual 

Gain in 
Bemaining 
Reserves 

1952 

208.87 

213.48 

(4.61) 

1953 

259.98 

231.80 

28.18 

1954 

289.90 

255.921 

33.98 

Total 



57.552 


1 Six months actual and six months estimated. 

2 58.21 at 14.73 psia. 


* For example, South Georgia Natural Gas Company, -with a contract demand 
of 20,737 Mcf per day, and The Southeast Alabama Gas District, with a con¬ 
tract demand of 13,959 Mcf, service to which was expected to commence in 
1953, have not as yet commenced construction of their facilities. 
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952 The slow down already experienced in the rate 
of sales development will result in a diminution of 
sales in 1955 and 1956 below volumes estimated in Docket 
No. G-1907 for those years, hut the amount of diminution 
cannot now he forecast with a reasonable degree of 
accuracy. However, the total gain in remaining gas re¬ 
serves, over that previously estimated, can reasonably be 
expected substantially to exceed the above figure of 58.21 
billion cubic feet of gas. 

• ••••••••• 

1027 UNITED STATES OP AMERICA 

FEDERAL. POWER COMMISSION 

Docket No. G-2499 
In the Matter of 
Southern Natural Gas Company 

Petition for Intervention 

Comes now your Petitioner, South Carolina Generating 
Company, and respectfully petitions for leave to intervene 
in the above entitled proceeding, and in support of such 
petition states that: 

1. Your Petitioner’s full name and address is: 

South Carolina Generating Company 
P. O. Box 390 
Columbia, South Carolina 

2. The names and addresses of its attorneys in this 
matter are: 

Arthur M. Williams, Jr., Esq. 

South Carolina Generating Company 

P. 0. Box 390 

Columbia, South Carolina 

Harry A. Poth, Jr., Esq. 

Reid & Priest 

91017th Street, N. W. 

Washington 6, D. C. 


< 


* 
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3. Your Petitioner is a corporation organized and ex¬ 
isting under the laws of the State of South Carolina with 
its principal place of business at Columbia, South Carolina. 

4. Your Petitioner is desirous of obtaining a supply of 
natural gas from Applicant for use as fuel in its steam 

electric generating station on the Savannah River 
1028 near Beech Island, South Carolina, known as Plant 
Urquhart. 

5. Your Petitioner supports the Application in the above 
proceeding to supply Petitioner’s said generating station 
with natural gas on an interruptible basis up to 36,000 
Mcf per day for the two units now in operation, and upon 
the installation of a third unit, expected to be in service 
by the late summer or the early fall of 1955, up to 60,000 
Mcf per day. Petitioner further supports Applicant’s re¬ 
quest that its Application be disposed of in accordance 
with the provisions of § 1.32(b) of the Commission’s Rules 
of Practice and Procedure. 

6. Your Petitioner, an interested party in the aforesaid 
proceeding within the meaning of § 15(a) of the Natural 
Gas Act (15 USC 717n) is not adequately represented by 
existing parties in this proceeding and may be bound or 
adversely affected by the Commission’s action hereunder, 
and its intervention and participation in such proceeding 
will be in the public interest. 

Wherefore it is prayed that your Honorable Commis¬ 
sion authorize the intervention of the Petitioner in the 
above entitled proceeding. 

South Carolina Generating Company 
(SigcL) F. R. McMeeken 
By 

Vice President 


August 4, 1954 
Columbia, South Carolina 



1029 State op South Carolina 
'Cou nt s’ op Right and 

The undersigned, F. R. McMeekin, having been first 
duly sworn, deposes and says that he is Vice President of 
South Carolina Generating Company; that he has been 
authorized to execute the foregoing Petition for Inter¬ 
vention; that he is familiar with said Petition and the con¬ 
tents thereof and that, to the best of his knowledge, infor¬ 
mation and belief, the facts set forth therein are true and 
correct 

(Sigd.) F. R. McMeeejn 

Subscribed and sworn to before me this 4th day of 
August 1954. 

(Sgd.) Arthur M. Williams, Jr. 

Notary Public for South Carolina 

My commission expires at the pleasure of the Governor. 

1030 Cebtipioatr op Service 

I hereby certify that I have this day served a copy of 
the foregoing Petition for Intervention on the following, 
by mailing a copy thereof, properly addresed and postage 
prepaid, to: 

H. D. McHenry, Vice President 
Southern Natural Gas Company 
P. O. Box 2563 
Birmingham 2 
Alabama 


Harry A. Poth, Jr. 

Harry A. Poth, Jr. 

Attorney for South Carolina 
Generating Company 


August 6,1954 
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1031 BEFORE THE 

FEDERAL POWER COMMISSION 
OF THE UNITED STATES 

Docket No. G-2499 

In the Matter of 

Southern Natural Gas Company 

Joint Petition of National Coal Association, United Mine 
Workers of America, Fuels Research Council, Inc. 

To Intervene 

R. E. L. Hall 

Attorney for National Coal Assn. 
Southern Building 
Washington 5, D. C. 

Welly K. Hopkins 
Attorney for United Mine Workers 
of America 
900-15th St., N. W. 

Washington 5, D. C. 

McGrath and McGrath 
Attorneys for Petitioners 
324 Shoreham Building 
Washington 5, D. C. 

August-25, 1954 


1032 BEFORE THE 

FEDERAL POWER COMMISSION 
OF THE UNITED STATES 

Docket No. G-2499 

In the Matter of 

Southern Natural Gas Company 

Joint Petition to Intervene 

Now come your petitioners. National Coal Association, 
United Mine Workers of America, and Fuels Research 
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Council, Inc., and respectfully represent that they and 
their members have a common and substantial interest in 
the matter under consideration in the above-entitled pro¬ 
ceeding, and that they desire to intervene therein, on be¬ 
half of themselves and their members, in opposition to the 
granting of the certificate of public convenience and neces¬ 
sity applied for in such proceeding. 

I 

Your petitioner, National Coal Association, is a volun¬ 
tary, non-profit organization, incorporated under the laws 
of the State of Delaware. Its membership embraces ap¬ 
proximately four-fifths of the total commercial bituminous 
coal production of the United States, with members in 
every bituminous coal producing state in the union. Coal 
produced by those members is sold and marketed in all 
the states and in practically all communities in the United 
States. 

n 

Your petitioner, United Mine Workers of America, is 
a voluntary, unincorporated non-profit association, or¬ 
ganized for the protection and welfare of the mine workers 
belonging to and affiliated with it; its members number 
approximately 600,000 persons engaged in the actual min¬ 
ing and production of coal in coal mines located in 
1033 various states of the union. Coal produced by those 
members is sold and marketed in all states and in 
practically all communities in the United States. 

m 

Your petitioner, Fuels Research Council, Inc., is a volun¬ 
tary, non-profit organization, incorporated under the laws 
of the State of Delaware, with its principal office at Room 
324 Shoreham Building in the City of Washington, D. C. 
Its purpose is to, and it does represent numerous persons, 
associations and corporations engaged in the mining, proc¬ 
essing, transportation and sale of bituminous coal, coke 
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and anthracite, in research and other matters relating to 
or bearing upon competitive relationships between coal, 
coke and other fuels. Your petitioner, as a corporation, 
affords membership to such persons, associations, and other 
corporations, and presently numbers among its members 
various groups representative of bituminous coal and 
anthracite mine operators, railroads engaged in hauling 
bituminous coal, coke and anthracite, manufacturers and 
distributors of merchant coke and coke oven gas, as well 
as persons and corporations engaged in and dependent 
for their existence upon the transportation of water-borne 
coal, coke and anthracite. 

IV 

The natural gas proposed to be sold to South Carolina 
Generating Company for use as boiler fuel in its Plant 
Urquhart power generating station will displace substan¬ 
tial quantities of bituminous coal now used and which 
would otherwise be used in said plant, if the application 
herein is not granted. The natural gas so proposed to be 
used will be sold in competition with bituminous coal, 
which is and would be mined, prepared and sold by mem¬ 
bers of your petitioners. Such proposed use of na- 
1034 tural gas would constitute an economically wasteful 
use of this valuable, irreplacable and limited na¬ 
tural resource which would be contrary to the public inter¬ 
est. There is presently available, in unlimited quantities 
and at reasonable prices, bituminous coal suitable for use 
in the aforesaid electric generating station. The substitu¬ 
tion of natural gas for coal would cause irreparable dam¬ 
age to these petitioners and their members. 

V 

Your petitioners submit this petition pursuant to Sec¬ 
tion 15(a) of the Natural Gas Act, as amended, as com¬ 
petitors and as parties whose participation in this pro¬ 
ceeding is in the public interest. They desire to be heard 
on said application and to introduce evidence bearing upon 
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the alleged convenience and necessity involved in the con¬ 
struction and operation of the proposed pipeline facilities 
and upon the detailed issues raised by the application 
and the exhibits made and filed in support thereof. 

Wherefore, your petitioners respectfully pray that they 
be permitted to intervene in the above-entitled proceeding 
and be made parties thereto with the right to have notice 
of and appear at all hearings; to produce and cross ex¬ 
amine witnesses and to be heard by counsel or other repre¬ 
sentative upon brief and oral argument, if oral argument 
is granted. 

Respectfully submitted, 

National, Coal Association, et al 
By 

Jerome J. McGrath, 

Their Attorney 
324 Shoreham Building 
Washington 5, D. C. 

Dated at Washington, D. C. 

August 25, 1954 

1035 United States of America 
District of Columbia ss: 

Jerome J. McGrath, being first duly sworn according to 
law, deposes and says that he is attorney for the peti¬ 
tioners herein, and that he is authorized on behalf of said 
petitioners to make this verification; that he has read the 
foregoing petition and is familiar with the contents there¬ 
of and that all averments of fact therein contained are 
true to the best of his knowledge, information and belief. 

Jerome J. McGrath 

Sworn to before me and subscribed to in my presence 
by the said Jerome J. McGrath, this 25th day of August, 
1954. 


Notary Public , D. C. 
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Certificate of Service 

I hereby certify that I have today served copy of the 
within petition npon the following by depositing the same 
in the U. S. mail: 

Mr. H. D. McHenry, Vice President 
Southern Natural Gas Company 
P. 0. Box 2563 
Birmingham, Alabama 

Dated at Washington, D. C., this 25th day of August, 1954. 

Jerome J. McGrath 


1036 BEFORE THE FEDERAL POWER COMMISSION 

Docket No. G-2499 
In the Matter of 

Southern Natural Gas Company 

Petition of Intervention 

Come now the Atlantic Coast Line Railroad Company, 
Charleston & Western Carolina Railway Company, Caro¬ 
line, Clinchfield & Ohio Railway, Carolina, Clinchfield & 
Ohio Railway of South Carolina, anl Louisville & Nash¬ 
ville Railroad Company, and respectfully represent that 
they are interested parties within the meaning of Section 
15(a) of the Natural Gas Act and desire to intervene and 
become parties to this proceeding. 

L 

The names and addresses of the petitioners are: Atlantic 
Coast Line Railroad Company, Wilmington, N. C.; Charles¬ 
ton & Western Carolina Railway Company, Au- 

1037 gusta, Ga; Carolina, Clinchfield & Ohio Railway and 
Carolina, Clinchfield & Ohio Railway of South Caro- 
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lina, Erwin, Tenn.; Louisville & Nashville Railroad Com¬ 
pany, Louisville, Ky. 

n. 

The names and addresses of petitioners’ attorneys in 
this matter are: 

C. C. Howell, Vice Pres. & Gen. Counsel, 

Atlantic Coast Line Railroad Co., 

Wilmington, N. C. 

Charles P. Reynolds, 

1110 Shoreham Building, 

Washington 5, D. C. 

A. K. McIntyre, General Solicitor, 

Clinchfield Railroad Co., 

Erwin, Tenn. 

Prime F. Osborn, General Solicitor, 

Louisville & Nashville Railroad Co., 

Louisville 1, Ky. 

HI. 

Petitioner, Atlantic Coast Line Railroad Company, is 
a corporation organized under the laws of the State of 
Virginia; petitioner, Charleston & Western Carolina Rail¬ 
way Company, is a corporation organized under the laws 
of the State of South Carolina; petitioners, Carolina, 
Clinchfield &Ohio Railway and Carolina, Clinchfield & 
Ohio Railway of South Carolina, are leased jointly by the 
Atlantic Coast Line Railroad Company and Louisville & 
Nashville Railroad Company; and petitioner, Louis- 
1038 ville & Nashville Railroad Company is a corpora¬ 
tion organized under the laws of the State of Ken¬ 
tucky. 

IV. 

Applicant, Southern Natural Gas Company, proposes to 
construct and operate approximately 2.2 miles of 85/8 
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inch O.D. pipe lines extending generally southward from 
Applicant’s main 16-inch South line near North Augusta, 
S. C., to an electric generating plant known as Plant Urqu- 
hart of the South Carolina Generating Company, which 
plant is located on the Savannah River near Beech Island, 
S. C. Applicant proposes to furnish 9,000,000 cubic feet 
of gas annually to the Urquhart Plant, which now has two 
units in operation, and to furnish the plant 12,740,000 
cubic feet annually when the third unit begins operating. 
Coal is now used for generating electricity at the Urqu¬ 
hart Plant of the South Carolina Generating Company, 
and petitioners transport and participate in the trans¬ 
portation of the coal used in generating this electricity. 
The substitution of natural gas for coal will result in the 
loss of much traffic and revenue to petitioners. Petitioners 
are, therefore, interested parties within the meaning of 
Section 15(a) of the Natural Gas Act, and opposed the 
granting of the application. 

Wherefore, the premises considered, petitioners pray 
that they be permitted to intervene in this proceeding and 
be treated as parties thereto, with the right to have 
1039 notice of and appear at the taking of testimony, 
produce and cross-examine witnesses, and be heard 
in person or by counsel upon brief and at the oral argu¬ 
ment, if oral argument is granted. 

Respectfully submitted, 

C. C. Howell, 

A. K. McIntyre, 

Prime F. Osborn, 

Charles P. Reynolds, 

Attorneys for Petitioners. 


August 25, 1954. 


Certificate of Service 


I hereby certify that I have this day served the fore¬ 
going document upon all parties of record by mailing by 
first-class mail, properly addressed, a copy thereof to each 
such party. 

Dated at Washington, D. C., this 25th day of August, 
1954. 

Charles P. Reynolds. 


1040 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Jerome K. Kuykendall, Chair¬ 
man ; (Seaborn L. Digby and Frederick Stueck. 

100-2 Formal 
Docket No. G-2499 

In the Matter of 

Southern Natural Gas Company 

Order Permitting Intervention 

Petitions seeking leave to intervene in this proceeding 
were filed by the following petitioners on the dates indi¬ 
cated: 

Petitioner 

South Carolina Generating Company 
National Coal Association 
United Mine Workers of America 
Fuels Research Council, Inc. 

Atlantic Coast Line Railroad 
Company 

Charleston & Western Carolina 
Railway Company 



i 
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Carolina, Clinchfield & Ohio Railway 
Carolina, Clinchfield & Ohio Railway 
of South Carolina 
Louisville & Nashville Railroad 
Company 

August 25, 1954 


The Commission finds: 

Participation of the petitioners listed above may be in 
the public interest. 

The Commission orders: 

The above-named petitioners be and they hereby are 
permitted to become interveners in this proceeding, sub¬ 
ject to the Rules and Regulations of the Commission: Pro¬ 
vided, however, That the participation of such interveners 
shall be limited to matters affecting asserted rights and 
interests specifically set forth in the petitions to inter¬ 
vene: and Provided, further, That the admission of such 
interveners shall not be construed as recognition by the 
Commission that they or any of them might be aggrieved 
because of any order or orders of the Commission entered 
in this proceeding. 

By the Commission. 

Leon M. Ftjqttay 
L eon M. Fuquay, 

Secretary. 

Adopted: October 14, 1954 
Issued: October 18, 1954 




Fob the District of .Coettmbia Cr^qjr 


Charleston & Western Cab^Cx^^ah 
Company, et al., Petitioner,^ 


U. B. Ellis 

Law Department " ' . 

Atlantic Coast Line Railroad Co. 
Wilmington, North Carolina 

Robert J. Corber , 

George B. Mickum, III 
Steptoe & Johnson :; ■ ': 

1100 Shoreham Building 
Washington 5, D. C. . 

Attorneys for Petitioners i 
Charleston & Western Carolina 
Railway Co., Atlantic Coast 
Line Railroad Co., Clinehfield 
Railroad Co., and Louisville 
- and Nashville Railroad Co. 


Tom J. McGrath 
Jerome J. McGrath 
McGrath and McGrath 
* 520 Shoreham Building 
Washington 5, D. C. ' 

Attorneys for Petitioners 
" National Coal Association, 
United Mine Workers and 
Fuels Research Council, Inc. 

November 9, 1955 








No. 12,805 


STATEMENT OF QUESTIONS PRESENTED 

L Whether the majority of the Federal Power Commis¬ 
sion erred in concluding that the public convenience and 
necessity required the authorization of Southern Natural 
Gas Company to construct and operate a pipeline to serve 
natural gas to South Carolina Generating Company. Un¬ 
derlying this issue are the following: 

(a) Whether the findings of fact upon which the 
Commission based its conclusion of public convenience 
and necessity are supported by substantial evidence. 

(b) Whether, upon the basis of the findings relat¬ 
ing solely to the affirmative showing of public con¬ 
venience and necessity, the Commission could rationally 
conclude that the public convenience and necessity 
required the authorization mentioned above. 

(c) Whether the Commission erred in failing to 
consider evidence of record contrary to the conclu¬ 
sion that public convenience and necessity required the 
authorization mentioned above. 

(d) Whether the Commission erred in failing to 
conclude that the authorization mentioned above was 
contrary to and prejudicial to public convenience and 
necessity. 

2. Whether the Commission erred in failing to consider 
evidence introduced by the railroad and coal petitioners 
regarding the adverse effects of the proposed authoriza¬ 
tion to Southern Natural Gas Company on them. 

(a) Whether the Commission was required, under 
the provisions of Section 7(e) of the Natural Gas 
Act, 15 U.S.C. section 717f(e), to find that the adverse 


I 

i 
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effects upon the railroad and coal petitioners bar a 
conclusion that the public convenience and necessity 
require the authorization of Southern Natural Gas 
Company to serve natural gas to South Carolina 
Generating Company. 

(b) Whether the Commission erred in failing to 
make findings of fact and conclusions of law regard¬ 
ing the adverse effects upon the rail and coal peti¬ 
tioner as required by Section 8(b) of the Administra¬ 
tive Procedure Act, 5 U.S.C. Section 1007(b). 
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1. The Adverse Effects Upon The Railroad And 
Coal Interveners Must Be Considered By The 
Federal Power Commission In Determining 
Whether Public Convenience And Necessity 
Requires The Additional Gas Pipeline Facilities 24 

2. The Limited Statements In The Decision Re¬ 

garding The Petitioners, And In Particular 
Charleston & Western Carolina Railway Com¬ 
pany, Reveal An Arbitrary Disregard of Such 
Evidence, Are Completely Inadequate, and Are 
Contrary To The Evidence as a Whole. 26 

3. The Findings And Conclusions Of Facts Re¬ 
garding The Applicant And South Carolina 
Generating Company Were So Stated As To Be 
Most Favorable To Grant Of This Application, 

And Minimized or Disregarded Evidence Ad¬ 
verse To A Finding That The Public Interest 
Required The Proposed Service. Therefore, 
Such Findings Are Not Supported By Substan¬ 


tial Evidence. 32 

4. The Majority Of The Commission Improperly 
Concluded That The Conservation Issue Has 
Little Force In This Case. 38 
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If There Is Substantial Evidence To Support 
The Findings Of Fact Made By The Federal 
Power Commission, Whether There Are Ade¬ 
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IN THE 


Dnited States Court of Appeals 

Foe the District of Columbia Circuit 


No. 12,805 


Charleston & Western Carolina Railway Company, 
Atlantic Coast Line Railroad Company, Clinchfield 
Railroad Company, Louisville and Nashville Rail¬ 
road Company, National Coal Association, United 
Mine Workers of America, Fuels Research Council, 
Inc., Petitioners , 


v. 

Federal Power Commission, Respondent , 

South Carolina Generating Company, Southern Natural 
Gas Company, Interveners . 


Review of an Order of the Federal Power Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

Petitioners here seek review and the setting aside of 
an order of the Federal Power Co mmi ssion issued May 
20, 1955 (R. 1152-57) in FPC Docket G-2499, which order 
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simply affirmed (with a 5-page dissenting opinion by two 
Commissioners) the Decision of the Presiding Examiner is¬ 
sued February 4,1955 (R. 1049-67). This order authorized 
construction and operation of 2.2 miles of gas pipeline, 
pursuant to § 7(e) of the Natural Gas Act [56 Stat. 84 
(1942), 15 U.S.C. § 717f(e)], by means of which the Ap¬ 
plicant, Southern Natural Gas Company, proposed to sell 
and deliver natural gas to South Carolina Generating 
Company for use as boiler fuel at the latter’s electric 
generating plant (Plant Urquhart) located on the Savan¬ 
nah River at Beech Island, S. C., near Augusta. Ga. 

Jurisdiction of this Court is invoked and venue attaches 
pursuant to the provisions of § § 19(a) and (b) of the 
Natural Gas Act [52 Stat. 831 (1938), 15 U.S.C. § 717 r(a) 
and (b)]. All of the Petitioners intervened in and were 
made parties to the proceeding before the Commission. 
All filed applications for rehearing by the Commission and 
these were denied by an order of the Commission issued 
July 14, 1955 (R. 1233). Petition for Review was filed 
with this Court on July 22, 1955, well within sixty days 
after the order of the Commission denying the applications 
for rehearing. 

The Railroad Petitioners notably, Charleston & Western 
Carolina Railway Company, are aggrieved by said order 
issued May 20, 1955, because, as clearly shown by the rec¬ 
ord in this proceeding, said order will have the direct and 
immediate result of inflicting serious economic injury 
through the displacement by natural gas of approximately 
350,000 tons of coal in the first year of gas service. The 
Railroad Petitioners participate in the transportation of 
coal to Plant Urquhart at freight charges of over $4.00 
per ton (R. 1058). This would mean a loss of revenue 
to the rail carriers of more than $1,400,000 in the first 
year of operation of the pipeline, of which roughly $700,000 
would be lost to Charleston & Western Carolina Railway 
Company. Such amount is of great importance to C&WC 
which had net railway operation income of only $752,435 
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in the twelve months ending September, 1954 (the latest 
available period at the time of hearing in this proceeding) 
out of gross freight revenues of only $6,409,653. Net rail¬ 
way operating income is determined before deducting fixed 
charges, which were over $400,000 in 1953 (R. 524-526; 535, 
538). 

The persons represented by the coal industry Petitioners 
are aggrieved by said order issued May 20, 1955, because, 
as shown by the record in these proceedings, they will suf¬ 
fer direct and irreparable injury by reason of the displace¬ 
ment of approximately 350,000 tons of coal annually. Such 
coal is mined, processed, sold at approximately $4.00 per 
ton, and transported by members of these Petitioners’ or¬ 
ganizations. (R. 1058). 

Accordingly, all the Petitioners are aggrieved. National 
Coal Ass’n. v. Federal Power Commission , 1951, 89 U. S. 
App. D. C. 135,191 F. 2d 462. 

STATEMENT OF THE CASE 

By application filed July 23, 1954, pursuant to §7(e) 
of the Natural Gas Act, and supplemented August 30,1954, 
Southern Natural Gas Company sought a certificate of pub¬ 
lic convenience and necessity authorizing it to construct 
and operate approximately 2.2 miles of pipeline with ap¬ 
purtenant facilities and to sell and deliver natural gas to 
the South Carolina Generating Company’s Plant Urquhart. 
The gas was for use of boiler fuel. The review Petition¬ 
ers, as well as South Carolina Generating Company, were 
permitted to intervene. u 

The Presiding Examiner’s Initial Decision was issued 
February 4, 1955 (R. 1049). Exceptions were filed (R. 
1070, 1120), but the Commission by Order issued May 20, 
1955, affirmed without change the Presiding Examiner’s 
Decision. Two of the five Commissioners dissented in a 
separate opinion (R. 1152-1157). Applications for rehear¬ 
ing were filed (R. 1184, 1220) and denied by the Commis¬ 
sion on July 14, 1955 (R. 1233). 
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A. Pertinent Facts oi the Case on Behalf of Applicant Southern 
Natural Gas Company, and Its Supporting Intervenor, South 
Carolina Generating Company. 

Gas supply to Plant Urquhart will be based on off-peak 
deliveries and fully interruptible. No additional main line 
capacity is contemplated (R. 455). 

Applicant expected to have gas available for Plant Urqu¬ 
hart to the extent indicated, apparently because the de¬ 
mand on its line had not reached the level predicted in a 
prior application proceeding (Docket G-1907) and in par¬ 
ticular at Savannah, Georgia, and because Georgia Powder 
Company had recently reduced its interruptible gas con¬ 
sumption at its Plant Arkwright and its Plant Yates to the 
contract minimum (R. 457-8, 1054, 1059). However, the 
application states that future growth will diminish unused 
capacity 1 (R. 935-936); and, Witness White indicated on 
cross-examination (R. 68) that Applicant was working on 
a new price for gas to Georgia Power Company Plants 
Arkwright and Yates to insure sales of gas to meet require¬ 
ments of those plants. 

Applicant attempted to show a need of additional sales 
outlets for gas on an interruptible basis to fully use its 
idle capacity, indicating that such sales would assume part 
of the overhead and thus benefit its other gas customers 
(R. 1059-1060). But the record is clear that there was no 
showing of possible benefit to the public as a result of de¬ 
creasing unused capacity. Even the Applicant’s Witness 
White admitted on cross-examination (R. 72) that he did 
not know what effect the sale to Plant Urquhart would 
have, and was unable to state that it would result in a re¬ 
duction in rates to other customers. 

l The Court can take judicial notice of Southern Natural’s application in 
FPC Docket No. G-9201 (Notice published in Federal Register on Septem¬ 
ber 13, 1955, at p. 6722) to serve a new industry at Savannah, Ga., with an 
estimated 3,000,000 MCF of gas annually, which alone is equal to 30% of 
proposed Plant Urquhart maximum annual sales. The notice indicates Q»n.». 
Southern Natural proposes to provide additional compression fac ili ties in 
order to meet this added load on its system. Petitioners did not oppose that 
application, and it was granted by an Order issued November 2, 1955. 
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The Applicant estimated that Plant Urquhart in 1956, 
after a third generating unit was placed in service would 
use from 411.7 M 2 CF of gas in January to 1289.7 M 2 CF in 
September and that this would aggregate 10,072,000 MCF 
in the first full year (R. 458-459). Applicant predicted 
that Generating Company’s full requirements of gas would 
be available on 320 days a year (R. 935). Notwithstanding 
this, it is estimated that some 92,000 tons of coal will con¬ 
tinue to be used annually during periods of interruption 
of gas service (R. 1061). 

Applicant estimated its net operating revenue for the 
first year of sales to Plant Urqnhart after all three gen¬ 
erating units were operating (which we understand is 
presently the case) would be $312,231.00 (R. 608), or $192,- 
000.00 if its cost of gas was adjusted to reflect a proposed 
rate increase filed with the Federal Power Commission on 
September 30,1954 (R. 71, 74). 

Applicant’s income statement for the 12 months ending 
May 31, 1954 (R. 605), shows operating revenues of $55,- 
271,851, utility operating income of $10,527,160 and net in¬ 
come of $7,157,763. There was no evidence that Applicant 
would be faced with marginal revenues if this proposal was 
not authorized, and it was unable to state that such sales 
would result in reduced rates to its other customers (R. 72). 

As the annual requirements of Applicant’s resale cus¬ 
tomers increase, the quantity of gas supplied to the Gener¬ 
ating Company will be diminished. That portion of Ap¬ 
plicant’s system which is east of Bass Junction, Georgia, 
was designed to supply the firm gas requirements of such 
important cities as Augusta and Savannah, Georgia, and 
Aiken, Charleston and Columbia, South Carolina. Although 
the present firm load peak day requirements of these cities 
and the other communities authorized to be served from 
this portion of the system do not as yet fully utilize its 
capacity, it is anticipated that, with normal future growth, 
such capacity will be fully utilized for that purpose (R. 935- 
936). 
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Under the contract between Applicant and the Gener¬ 
ating Company (R. 610-615), Sonth Carolina Generating 
Company has contracted to purchase all available gas up 
to its entire fuel requirements at Plant Urquhart, but 
Southern Natural Gas Company only agrees to provide gas 
when available, and can curtail the gas supply on 30 min¬ 
utes notice orally, in writing, by radio or telephone, or 
otherwise and for any reason. Section 3 of the contract 
also provides that the buyer may discontinue the purchase 
of gas in the event the equivalent cost of any competitive 
fuel (except natural gas) should become less than the price 
of natural gas sold by Applicant, unless Applicant reduces 
its price to meet the lower price of the other fuel. The 
pertinent provision of Section 3 reads as follows: 

“In the event the price of gas in effect hereunder 
at any time is such that Buyer can establish that the 
cost of gas, as fired at Buyer’s plant, is more than the 
equivalent cost, as fired at Buyer’s plant, of any com¬ 
petitive fuel (except natural gas) which Buyer could 
purchase for its entire fuel requirements for a period 
of not less than 12 consecutive months, then Buyer 
may, on four months notice to Seller, discontinue the 
purchase of gas hereunder unless Seller, by notice 
given to Buyer at least one month before the end of the 
four months period specified in Buyer’s notice, shall 
prevent such discontinuance by decreasing the price of 
gas (as in effect hereunder at the time of Buyer’s no¬ 
tice) commencing at the end of said four months per¬ 
iod and continuing for such period as Seller shall 
specify in its said notice, to such price as would be 
equivalent to the cost of such competitive fuel.” (Em¬ 
phasis supplied). 

Section 7 of the contract provides that it shall be effec¬ 
tive for five years, and from year to year thereafter. 

The contract price of gas to Plant Urquhart will be 27^ 
per MCF subject to adjustments, whereas, other direct sale 
industrial customers in the same area presently pay 34^ 
per MCF (R. 58, 62, 935). 
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Plant Urquhart is the only plant of South Carolina Gen¬ 
erating Company. The plant site adjoins the right of way 
of Charleston & Western Carolina Railway Company. The 
first generating unit was placed in operation in December 
1953, the second in February 1954, and a third was ex¬ 
pected to be in operation by late summer Or early fall 1955 
(and was completed in August 1955). Coal was used ex¬ 
clusively, except to the extent that oil was used during the 
light load operation and to start up. Storage facilities for 
100,000 tons of coal presently exist, and the storage area 
can be increased. The estimated cost to Generating Com¬ 
pany of facilities to be installed to permit all three units 
to utilize gas was $217,419 (R. 79, 512, 1052-1054). 

The electrical output of Plant Urquhart is covered by 
long term contracts on a fuel cost basis, under which the 
Generating Company sells 75,000 kilowatts of its output 
directly to Georgia Power Company, which serves about 
one-half million customers; 30,000 kilowatts to duPont 
Company for use in the operation of the Savannah River 
Plant of the Atomic Energy Commission; and the balance 
to South Carolina Electric & Gas Company, its parent com¬ 
pany, which serves approximately 155,000 customers (R. 
496, 1053, 1062). 

Generating Company anticipated savings to these three 
customers if gas is used, and when all three units of Plant 
Urquhart are operating, as follows: 


Georgia Power Company-$100,000 

duPont_ 75,000 


South Carolina Electric & Gas Co_ 225,000 

(R. 496-497). 

These estimates of savings were challenged by the coal 
intervenors who showed that operation of Plant Urquhart 
with coal of about the same grade as that which had been 
used in the past would cost less in the future. The coal 
intervenors further demonstrated that the difference in the 



relative efficiency of gas and coal was greater than Gen¬ 
erating Company had assumed; that cheaper grades of 
coal than had been nsed in the past were available to Gen¬ 
erating Company; and, that their use would result in more 
economical plant operation than would the use of high 
grade coal (R. 1062). 

No witnesses appeared on behalf of the Generating Com¬ 
pany’s three customers, and there is no proof that any 
savings would be passed on to the ultimate consumer of the 
electricity. However, assuming that savings would be 
passed on and that Generating Company’s estimates are 
correct Georgia Power Company’s 500,000 customers 
would only average about 20j annual savings each, and 
South Carolina Gas and Electric Company’s 155,000 cus¬ 
tomers would only average about $1.50 annual saving each. 
Nominal as these amounts are, they are further diminished 
by virtue of the fact that the predicted savings set out 
above are based on the year of maximum gas availability. 

The Generating Company has experienced no trouble 
getting highest quality coal, and it admitted at the hear¬ 
ing that coal prices were declining (R. 77-78). Moreover, 
the witnesses for the coal industry intervenors confirmed 
the fact that the capacity in the coal industry far exceeds 
demand, and that quality coal is readily available (R. 225, 
549). 

Witness White for the Applicant testified (R. 64) that 
Georgia Power Company’s Plants Arkwright and Yates 
were using less gas because of lower coal prices; and ad¬ 
mitted that the trend of gas prices was upward (R. 67). 
He also testified (R. 67) that the price of gas to Plants 
Arkwright and Yates was 25.61^ per MCF as compared 
with 27f proposed to Plant Urquhart. 2 

Plant Urquhart will not be able to operate without the 
service of C&WC Railway because of the inability of 

2 It -will be recalled that one basis for the application for authority to sell 
to Generating Company was the loss of sales to Georgia Power. 
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Southern Natural Gas to supply its entire fuel needs even 
in the first year of proposed gas service when the maximum 
amount of gas will be available. The Plant’s coal require¬ 
ments will increase from year to year as the other demands 
for natural gas take priority. Moreover, other fuel must 
be available to Plant Urquhart due to the 30-minute can¬ 
cellation provision of the contract with Southern. Plant 
Urquhart is integrated into a system which has much 
hydro-electric generation, and during favorable weather 
conditions is used principally for peaking service. South¬ 
ern estimates that only Vs as much gas will be available to 
Plant Urquhart in January 1956 as in September 1956. As 
a result, Plant Urquhart’s need for coal as fuel could arise 
during the season of greatest demand for its generating 
capacity (R. 935-936, 610-615, 273, 459). 

i 

i 

B. Evidence Before the Federal Power Commission Showing the 
Prospective Adverse Effects of a Grant of the Application on 
the Railroad and Coal Intervenors. 

The coal industry was clearly shown to be in a depressed 
financial condition, both locally and nationally. Miners 
were faced with reduced employment and fewer days of 
work. Coal reserves were shown to be extensive, while at 
the same time natural gas reserves were declining in ratio 
to consumption, and coal consumption had declined while 
total BTU consumption of all fuels had increased. Natural j 
gas was expected to replace 350,000 tons of coal in the first j 
year of gas utilization in all 3 units of Plant Urquhart, 
which, at $4.00 per ton, would mean a loss of revenue to the 
coal interests of $1,400,000 (R. 148-150, 193, 225, 549, 553, ! 
554,1058). I 

i 

The railroads, which have participated in the handling 
of the 271,878 tons (4484 cars) of coal moved to Plant Ur¬ 
quhart in the 12 months period precedidfcpSeptember 1954 
(the latest data available at time of herring in November i 
1954), are set forth below in alphabetical order. Opposite 
the name of the carrier is the total number of such cars 
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originated on their respective lines and the total nnmber 
of snch cars handled over their lines (which latter figure 
includes cars originated). 


Cars of Cars of 

Plant Urqnhart Plant Urqnhart 
i Coal Originated Coal Handled 

Chesapeake & Ohio_ 1060 1060 

Charleston & Western Carolina_ 4484 

Clinchfield_ 1871 4405 

Interstate _ 554 591 

Louisville & Nashville_ 74 74 

Norfolk & Western _ 925 925 

Seaboard _ 43 

Southern_ 36 


(Recapitulation from R. 532-533). 

The gross revenues to the participating railroads was $1,- 
194,691, with Charleston & Western Carolina getting $588,- 
485 and Clinchfield receiving $491,484.15 (R. 109, 533, 534). 

i The prospective loss of freight revenues to these same 
railroads if Plant Urqnhart uses gas to the extent pre¬ 
dicted on Page 4 of the application (R. 935) is as follows 3 
(R. 535): 


Chesapeake & Ohio_$ 67,511 

Charleston & Western Carolina_ 852,130 

Clinchfield_ 740,171 

Interstate _ 24,170 

Louisville & Nashville_ 9,699 

Norfolk & Western_ 28,368 

Seaboard_ 4,195 

Southern_ 4,462 


Total _ $1,730,706 


While all the railroads have an interest Charleston & 
Western Carolina and Clinchfield are the railroads having 

3 This is based on a proposed sale of 11,169,000 MCF and a resulting dis¬ 
placement of 407,628 tons of coal in one year. At the hearing, applicant gave 
reduced estimates of gas to be sold and thus related coal displacement was 
stated in the Examiner’s decision (B. 1058) to be only approximately 347,000 
tons based on predicted gas sale of 10,072,000 MCF (R. 1052). 
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the major interest, since they make np the direct rail route 
to Plant Urquhart from the coal territory serving the area. 

As Plant Urquhart is located adjacent to the tracks of 
Charleston & Western Carolina, that railroad has handled 
all of the coal traffic thus far. All but 33 of the 4484 cars 
moved via its long haul from Spartanburg, South Caro¬ 
lina. Those 33 were moved from Greenwood, South Caro¬ 
lina (E. 533). 

i 

Charleston & Western Carolina operates 342 miles of 
main and branch lines, with its main line extending 248 
miles from Spartanburg, South Carolina, via Augusta, 
Georgia, to Port Royal, South Carolina (E. 511). Side¬ 
tracks were consructed by Charleston & Western Carolina 
at Plant Urquhart at a cost of $67,481. This cost was the 
subject of Certificate of Necessity No. T. A. 22801 (E. 512). 

Forty-eight per cent of 1953 C&WC traffic in carloads 
(44% in tons) is so-called overhead traffic, that is traffic 
which C&WC handles merely as an intermediate carrier. 
Therefore, that traffic is susceptible to diversion to com¬ 
peting railroad routes (E. 530,513-514,522). 

Charleston & Western Carolina revenues in 1953 and 
several prior years were inflated due to the temporary vol- j 
ume of materials for construction of the Savannah Eiver 1 
Plant of the Atomic Energy Commission. Much of this 
extra revenue was spent on track improvements and added 
equipment in order to enable the carrier to satisfactorily 
handle the increased traffic load 4 (E. 514-515). 

! 

A long range physical modernization program has been j 
underway on C&WC to the extent that revenues have per- j 
mitted (E. 515). However, the loss of prospective Plant 
Urquhart coal revenues estimated at $850,000 annually, j 
and equal to nearly 12% of C&WC 1953 gross revenue, will 
necessitate serious curtailment if not abandonment of any 

4 Some of these improvements necessarily were paid for via long term finan- j 
dal obligations. 

i 

J 

I 

• f 
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such improvement. Moreover, such loss would deal a 
severe blow to net income and could result in a deficit 
(R. 516, 526). Further, there is no prospect of C&WC re¬ 
placing Plant Urquhart coal revenue with revenue from 
'other sources (R. 516-517). C&WC has no significant 
sources of revenue other than freight traffic and, in fact, 
had a passenger operating deficit in 1953 (R. 520). 

Transportation of bituminous coal is of major impor¬ 
tance to C&WC, constituting 23% of its revenues, 20% of 
its carloads, and 27% of its tonnage in 1953 (R. 530). 
Of the 1,416,636 tons of bituminous coal handled in 1953 
by C&WC, only 632,536 tons terminated on C&WC, which 
is about 50% of the total freight terminating on C&WC 
(R. 530, 539). Compare these figures with the prospective 
loss of 350,000-400,000 tons of Plant Urquhart coal (R. 521, 
524, 1058). Other illustrations of the importance of ter¬ 
minations of coal to C&WC are found on pages 10, 11, and 
12 of Exhibit 8 (R. 539-541). 

In 1940, coal provided 35% of C&WC freight revenue, 
whereas, in 1953 it was 23%. Coal tonnage on C&WC was 
less in 1953 than in the years 1951, 1943 and 1942, yet 
total carload freight tonnage was higher than any year 
1 since 1940, other than 1952. Total freight tonnage of 
C&WC began declining in 1953 from the peak in 1952, 
and the decline continued in 1954 (R. 537). 

Revenue to C&WC from coal delivered to Plant Urquhart 
in the 12 months ended September 1954 aggregated $588,- 
485 and was equal to 78% of C&WC’s net railway operat¬ 
ing income of $752,435 and 9.2% of gross freight revenue 
of $6,409,653 for the same period (R. 538).® Anticipated 
annual loss of revenue to C&WC, if Plant Urquhart con¬ 
verts to gas, is $700,000-$852,130 (R. 535).® 

5 Net railway operating income is determined before deducting fixed charges 
which were over $400,000 on C&WC in 1953 (B. 525-526). 

® These figures are based in part upon & calculation from Examiner’s con¬ 
clusion that only 350,000 tons of coal would be displaced, B. 1058. 
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C&WC serves a number of military installations, and a 
number of defense connected manufacturing plants in ad¬ 
dition to the Savannah River Plant of the Atomic Energy 
Commission and Plant Urquhart. C&WC also participates 
in the handling of freight destined to military installations 
it does not serve directly, and is available to handle special 
troop movements as it has in the past (R. 518-519). 

C&WC not only fears the substitution of gas for coal at 
Plant Urquhart, but also realizes that the possibility of a 
similar sale to the Savannah River Plant of the Atomic 
Energy Commission is within striking range as a result of 
the decision under review. Coal to the AEC has been of 
great significance in 1952 and 1953 and to date, and the 
loss by C&WC of Plant Urquhart and AEC coal revenues 
would probably be insurmountable (R. 526-528, 539-541). 

C&WC’s investment in road and equipment property in¬ 
creased from $12,335,203 in 1946 to $20,661,654 in 1953, 
with the road account showing an increase of approxi¬ 
mately $2,300,000 and the equipment account showing an 
increase in excess of $6,000,000. A major proportion of 
this increase in investment has been found to be closely 
related to National Defense and C&WC has been issued 
Certificates of Necessity authorizing accelerated amortiza¬ 
tion in connection therewith, the acquisition of additional 
railroad equipment being among the major goals of the 
Office of Defense Mobilization. 

At the end of 1946 (the first year after World War II) 
C&WC’s equipment obligations amounted to only $31,825, 
whereas at the end of 1953 outstanding equipment obliga¬ 
tions had risen $4,794,806. During this same period mort¬ 
gage indebtedness had been reduced from $5,695,000 to 
$4,964,000. Total outstanding mortgage and equipment 
obligations at the end of 1946 were $5,726,825 in comparison 
with $9,758,806 at the end of 1953. 

In 1946 principal payments on mortgage and equipment 
debt amounted to only $8,363 but in 1953 had risen to 
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$654,533 of which all but $28,000 applied against condi¬ 
tional sale agreements covering new equipment. Interest 
on mortgage and equipment debt in 1946 was $291,791 of 
which only $1,091 was represented by equipment debt 
whereas in 1953 interest on equipment debt was $157,003 
and on mortgage $248,900, total $405,903 (R. 519-520). 

Clinchfield Railroad Company, the other common carrier 
1 whose revenues are seriously involved in the Plant Urqu- 
hart coal, connects with C&WC at Spartanburg, South 
Carolina, and extends north to the coal mining areas of 
Kentucky and Virginia (R. 107-109). Clinchfield handled 
267,607 tons of the total of 271,878 tons of coal which moved 
to Plant Urquhart in the year ended September 1954, and 
Clinchfield revenues therefrom were $491,484.15 (R. 108- 

109) . Coal traffic generally is, and has been, of tremendous 
significance to Clinchfield, representing in 1953 over 52% 
of its cars, over 64% of its tonnage, and over 50% of its 
revenues. This traffic has shown a noticeable decline in 
the first 8 months of 1954 as compared with 1953 (R. 109- 

110) . The anticipated loss of future revenue to Clinchfield 
if Plant Urquhart converts to natural gas is estimated at 
$740,171 (R. 535). 

Clinchfield is a large owner of coal carrying equipment, 
* having 6096 units valued at $18,574,000, and having pur¬ 
chased 3945 units at a cost of $13,236,000 since 1944 (R. 
544). Clinchfield investment in road property has in¬ 
creased over $7,800,000 in the period from December 31, 
1945, through December 31, 1953, and investment in cars 
I and locomotives has increased over $19,000,000 in the same 
period. As of December 31,1953, Clinchfield had outstand¬ 
ing obligations in connection with this increased invest¬ 
ment, as follows (R. Ill): 

Road property_$ 370,579 

Equipment _ 13,805,090 
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Similar data were presented in the hearing below re¬ 
garding other participating rail carriers* dependence on 
coal revenues and of their common carrier obligations to 
provide freight and passenger service and of their neces¬ 
sary investment 

C. Outcome of the Hearing. 

The Initial Decision of the Presiding Examiner was 
issued February 4,1955 (R. 1049-1067). It was the subject 
of vigorous and lengthy exceptions by the railroad and 
the coal intervenors (R. 1070, 1120). 

Because of statements in the Decision the railroad in- 
venors petitioned to reopen the proceeding to take further 
evidence of the adverse revenue effects which would befall 
them if the authority sought was granted. The railroads 
stated their belief that their evidence was fully adequate 
in the face of the usual hypothetical and contingent nature 
of any application proceeding, but pointed to the summary 
treatment which the Initial Decision accorded their case 
(R. 1057-1059). They argued that their long years of pub¬ 
lic service and continued obligation to provide service re¬ 
quired that they be given an opportunity to spell out in 
further detail the adverse revenue effects if the Commis¬ 
sion did not feel that the record adequately established the 
facts (R. 1090-1091). Both Southern Natural and Generat¬ 
ing Company opposed such petition and the gist of their 
answers was that the railroads had made a very full presen¬ 
tation and that further evidence would have no effect on 
the Examiner’s decision (R. 1138, 1143). The Petition to 
Reopen was denied by order of March 17, 1955 (R. 1151). 
When the Commission majority adopted the Examiner’s 
Decision as its own (R. 1152), the Petition to Reopen was 
renewed in the railroads’ Application for Rehearing (R. 
1184), and a similar request was made by the coal inter¬ 
venors (R. 1220), but without avail 
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As pointed out in the Initial Decision of the Presiding 
Examiner (R. 1057), now the Commission decision herein: 

“The only issue of any moment in this case is 
whether the proposed service is required by the public 
convenience and necessity.” 

Yet the Decision devotes only the equivalent of 2 of a 
total of 18 pages to disposition of the facts and arguments 
of the railroad and coal intervenors; while at the same 
time giving over 3 pages to aspects such as gas supply, 
pipeline capacity, and feasibility about which there was no 
real issue. Applicant Southern Natural only proposes to 
supply “available” gas on a fully interruptible basis over 
a 2.2 mile pipeline extension with no public service obliga¬ 
tion. Similarly, the Decision devotes 2 full pages to dis¬ 
cussion leading to the conclusion that Southern Natural 
“needs the additional outlet for its interruptible gas” (R. 
1059-1060), but without at any point even referring to the 
balance sheet and income statement of Southern Natural. 
Four additional pages (R. 1061-1065) are devoted to weigh¬ 
ing and purportedly resolving the conflicting evidence re¬ 
garding possible savings to Generating Company if gas 
became available. 

The exceptions filed by the railroad intervenors were 
summarized as follows (R. 1071-1072): 

“Summary Statement of Exceptions 

“Basically these Intervenors except to the Finding 
and Conclusion numbered 4 on p. 17 of the Decision, 
which reads as follows: 

‘The construction and operation of the facilities 
proposed by Applicant are required by the public 
convenience and necessity, and a certificate therefor 
should be issued as hereinafter ordered and condi¬ 
tioned.’ 

and to the form of the order which issues the certifi¬ 
cate sought rather than denies it. 
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“Our basic conceptions to the discussion and find¬ 
ings of fact in the body of the decision are twofold: 

“(1) That the Examiner very summarily brushed 
aside the case of the Railroad Intervenors by stating 
(p. 9): 

‘In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
Generating Company, the claims of economic detri¬ 
ment pressed by the coal, labor and railroad interve¬ 
nors can be disposed of without extensive discussion 
since such claimed detriment is far outweighed by 
the public benefits which will result from use of 
natural gas at Plant Urquhart.’ 

and by confining his discussion of the railroad evidence 
to just two sentences on pages 9-10, in both of which 
he drew conclusions which are not justified by the rec¬ 
ord and which conclusions were used to dissipate the 
consideration which would otherwise be necessarily 
given to the Railroads’ presentation in deciding the 
question of public convenience and necessity; and 
“ (2) That generally the Examiner failed to include 
in his discussion of the facts certain details regarding 
the Applicant, the South Carolina Generating Com¬ 
pany, and the general public, which details substan¬ 
tially weaken Applicant’s arguments that the proposed 
service is required by public convenience and neces¬ 
sity.” 

The exceptions of the coal intervenors also challenged 
the conclusion that the certificate should be granted. They 
proposed a complete revision of that portion of the Ex¬ 
aminer’s Decision dealing with Public Convenience and 
Necessity which revision dealt with the issues of conserva¬ 
tion of natural gas, prospective savings on fuel cost by the 
Generating Company, and advantages to Applicant, as well 
as the economic injury to the railroad and coal intervenors; 
and refuted the conclusion that Southern Natural could 
supply gas to Plant Urquhart for over seven years without 
diminishing the supply of gas available for other customers 
(R. 1120-1136). 
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The matter was orally argued on April 5, 1955. Staff 
counsel for the Commission, as in its brief, took no posi¬ 
tion, but pointed to conservation of natural gas as the 
principal issue (E. 347-349). The staff of the Commission 
took the position that the applicant’s burden of proof was 
greater in a boiler fuel case than in an ordinary certificate 
case and drew attention to defects and conflicts in the 
affirmative case. 

On May 20, the Commission issued its Order affirming 
the Presiding Examiner’s Decision, but with 2 of the 5 
Commissioners dissenting in a separate opinion (E. 1152- 
1157). 

The dissenting Commissioners stated: 

“• * * likewise, it is uncontroverted that the coal 
industry will suffer by reason of a substantial displace¬ 
ment of that fuel now being used and which would 
otherwise be used when the enlargement of Plant 
Urquhart is completed this coming summer. Also, the 
railroad intervenors have established that they stand 
to lose substantial shipping revenue by the displace¬ 
ment of this coal. 

“There is more than the usual amount of conflict 
in evidence as to the actual and prospective savings 
which it is alleged will accrue to South Carolina Gene¬ 
rating Company if the proposed application of South¬ 
ern Natural is granted. • • * 

“Southern Natural’s emphasis on the improvement 
of its load factor which would come with the authoriza¬ 
tion of this proposed interruptible sale suffers from 
lack of concrete evidence as to the effect of such im¬ 
provement upon its present operations and its present 
customers. • • • 

“In short, the case before us is so close that the 
brief of our own staff takes no position one way or 
the other and the Presiding Examiner’s initial decision 
in its treatment of the question of the requirements 
of public convenience and necessity is nebulous and 
lacking in conviction as it admits the existence of so 

many variable factors in the evidence. 

«• • • 
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“Consideration of the substantial evidence in this 
record as a whole demonstrates that the public interest 
in the use of gas under boilers in the circumstances 
here present is outweighed by disadvantages to other 
elements of our economy. Clearly, under such circum¬ 
stances, the overriding public interest requires that 
the Commission conserve our irreplaceable supplies of 
natural gas in favor of superior uses by denying the 
present application.” 

On May 27, the railroad intervenors filed a motion for 
stay pending application for rehearing, which was denied 
by order issued June 17 by the same three Commissioners 
who would grant the application. Similarly, the Applica¬ 
tions for Rehearing (R. 1184, 1220), filed by the railroad 
and coal intervenors on June 20, were denied by order 
issued July 14, 1955, again by the bare majority of the 
Commission (R. 1233). 

On July 22, 1955, the Petition for Review was filed in 
this Court accompanied by a Petition for Stay of the Com¬ 
mission order. Argument was heard on the question of 
Stay and it was denied by Court order of August 18,1955, 
with one Judge dissenting. As shown by affidavits filed in 
connection with the Petition for Stay the pipeline construc¬ 
tion has been completed and the conversion of the three 
units at Plant Urquhart to permit use of gas was 90% 
completed on August 15, 1955. 

STATUTES INVOLVED 

This proceeding covers an application under §7(e) of 
the Natural Gas Act for a certificate of public convenience 
and necessity to authorize construction and operation of a 
segment of gas pipeline. In so far as is pertinent, it pro¬ 
vides [56 Stat. 84; 15 U. S. C. $ 717f(e)]: 

“. . . a certificate shall be issued to any qualified 
applicant therefor,... if it is found that... the pro¬ 
posed service, sale, operation, construction, extension, 
or acquisition, to the extent authorized by the certifi- 
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cate, is or will be required by the present or future 
public convenience and necessity; otherwise such ap¬ 
plication shall be denied.” 

Judicial review is provided for by § 19(b) of the Natural 
Gas Act, which provides in part [52 Stat. 831, 15 U. S. C. 
*717r(b)]; 

“Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, or set 
aside such order in whole or in part. No objection to 
the order of the Commission shall be considered by 
the court unless such objection shall have been urged 
before the Commission in the application for rehear¬ 
ing unless there is reasonable ground for failure so 
to do. The finding of the Commission as to the facts, 
if supported by substantial evidence, shall be conclu¬ 
sive.” 

The adequacy of the findings of the Federal Power Com¬ 
mission is challenged under § 8(b) of the Administrative 
Procedure Act [60 Stat. 237; 5 TJ. S. C. § 1007(b)], which 
requires that: 

“All decisions . . . shall become part of the record 
and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion pre¬ 
sented on the record; ...” 

Judicial review is affected by § 10(e) of the Administra¬ 
tive Procedure Act [60 Stat. 237; 5 U. S. C. 1009(e)] which 
broadens the scope of review. 

Each of the above sections is set out in full in the Ap¬ 
pendix hereto. 


STATEMENT OF POINTS 

1. The adverse effects upon the railroad and coal interve- 
nors must be considered by the Federal Power Commission 
before it may find that the public convenience and necessity 
requires the additional gas pipeline facilities. 
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2. The limited statements in the Decision regarding the 
Petitioners, and in particular Charleston & Western Caro¬ 
lina Railway Company, reveal an arbitrary disregard of 
snch evidence, are completely inadequate, and are contrary 
to the evidence as a whole. 

3. The findings and conclusions of facts regarding the 
Applicant and South Carolina Generating Company were 
so stated as to be most favorable to grant of this applica¬ 
tion, and disregarded evidence which required a finding 
that the public interest would not be served by the pro¬ 
posed service. Therefore such findings are arbitrary and 
are not supported by substantial evidence. 

4. The majority of the Commission improperly concluded 
that the conservation issue has little force in this case. 

5. Applicant failed to make the essential positive show¬ 
ing that public convenience and necessity required the ad¬ 
ditional gas pipeline facilities covered by the application. 

6. The function of this Court is to determine if there is 
substantial evidence to support the findings of fact made 
by the Federal Power Commission, whether there are ade¬ 
quate findings, and whether such findings support the ulti¬ 
mate finding and provide the essential positive showing 
that public convenience and necessity require the proposed 
service. 

SUMMARY OF ARGUMENT 

It is the position of Petitioners that the body of the evi¬ 
dence before the Federal Power Commission, when viewed 
in its entirety, does not provide the substantial evidence 
necessary to support the findings of fact and does not make 
the essential positive showing that public convenience and 
necessity requires the additional gas pipeline facilities au¬ 
thorized. 

There was absolutely no affirmative showing that public 
convenience and necessity required a grant of the applica- 
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tion. The only evidence tending to make snch showing 
was that the Applicant would benefit by added sales on an 
interruptible basis which would give it a better balanced 
load factor in this interim period of growing utilization of 
recently authorized facilities, and thereby add to its reve¬ 
nues; and that Generating Company might effect certain 
economies through the use of gas, if it cost less than coal. 
It was argued that the general public would ultimately 
be benefitted as a result, but there was no evidence of such 
benefit. There weren’t even any estimates of the possible 
benefits to the public. 

Moreover, the net effect of these added gas sales on the 
over-all revenues and load factor of Applicant was shown 
to be relatively small, even if the gas sales came up to 
prediction, and this effect would decline from year to year 
as less gas was available. There was no suggestion that 
Applicant needed these sales to protect its future profitable 
operations. The prospective savings to Generating Com¬ 
pany on fuel were vigorously challenged. The Decision’s 
only attempt to resolve the conflict was a vague conclusion 
that the savings “can reasonably be expected to approxi¬ 
mate those which the [Generating] Company has predicted, 
provided that the delivered price of coal and gas remain 
at current levels” (R. 1064). This conclusion is plainly 
contrary to admissions that gas prices were going up and 
coal prices down (R. 64, 67). Furthermore, the conclusion 
is contrary to the fact that none of the benefits of such 
savings accrue to Generating Company since it sells all 
of its output under long term contracts on a fuel cost basis 
with the electricity spread over 2 very large electric utili¬ 
ties and the Atomic Energy Commission. 

From the very beginning the gas supply will be unre¬ 
liable, and available in smaller quantities in the winter 
season when more electricity is needed. Possible curtail¬ 
ments of gas on 30 minute’s notice plus the fact that the 
predicted available gas cannot meet the annual fuel needs 
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of Plant Urquhart in any year, and will decline in future 
years, make it essential that the Plant maintain a standby 
supply of coal, preserve its coal burning boiler facilities. 
Consequently it must have available at any time common 
carrier railroad services and coal producing facilities if 
the public need for continuous elecricity is to be protected. 

i. 

Applicant and the supporting intervenor failed to meet 
the burden of proof imposed upon them by §7(e ) of the 
Natural Gas Act. More noticeably, as the dissenting Com¬ 
missioners and Staff Council pointed out, they failed to 
make that greater positive showing which is required when j 
the proposed gas sale is for boiler fuel. The seriousness of 
the lack is emphasized by the ready supply of coal at prices 
so low that little or no savings would result from use of 
gas. 

By way of contrast to the defects of the affirmative 
case, the Petitioners point to the undisputed showing of 
very serious economic injury to C&WC and other railroads 
who have their own public service obligations, and to the ! 
losses which the coal industry will suffer. This alone re¬ 
quired denial of this application, which at most is merely 
an effort by a gas pipeline company to temporarily add 
to its revenues by sales of gas on a fully interruptible basis 
without assuming any public service obligations whatso¬ 
ever. To grant the certificate was arbitrary action unsup¬ 
ported by the evidence. 

In short, consideration of the review Petitioners ’ com¬ 
bined evidence alone required denial of this application 
and such would have been inevitable if the decision of the 
majority of the Federal Power Commission had contained 
adequate findings of fact. When there is added to this the 
failure of Applicant to make a positive showing that the 
proposed service is required by public convenience and 
necessity, and when consideration is given to the conserva¬ 
tion issue raised by Petitioners and Staff Counsel for the ; 
Commission and recognized by the two dissenting Commis- 




sioners, the only conclusion to be drawn is that there is no 
substantial evidence to support the grant of this applica¬ 
tion. 


ARGUMENT 

1. The Adverse Effects Upon die Railroad and Coal hxtervenors 
Must Be Considered By the Federal Power Commission in 
1 Finding That Public Convenience and Necessity Requires the 
Additional Gas Pipeline Facilities. 

The relevant statute, §7(e) of the Natural Gas Act [15 
U. S. C. §717f(e)], requires the Federal Power Commis¬ 
sion to find that the proposed facility ‘‘is or will be re¬ 
quired by the present or future public convenience and 
necessity; otherwise such application shall be denied.” 

The courts have said [Cia Mexicana De Gas v. Federal 
Power Commission (5th Cir. 1948), 167 F. 2d 804,806]: 

“A certificate of public convenience and necessity re¬ 
quires as a condition to its granting that the commis¬ 
sion make a positive finding of consistency with the 
public interest.”; 

and [Mississippi River Fuel Corp. v. Federal Power Com¬ 
mission (8th Cir. 1941), 121 F. 2d 159,164]: 

“Protection of the ultimate consumer and not the 
intermediate utility was the manifest purpose of the 
act.” 

In National Coal Asso. v. Federal Power Commission, 
1951 89 U. S. App. D. C. 135, 191 F. 2d 462, the National 
Coal Association, the United Mine Workers of America 
and the Railway Labor Executives Association were held 
to be parties having a right to intervene before the Federal 
Power Commission and to seek review in the courts. The 
opinion observed (465): 

“Congress was concerned with, and wished the Com¬ 
mission to consider, ‘the effect of construction and ex¬ 
tension (of natural gas pipelines) upon the interests 
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of producers of competing fuels and competitive trans¬ 
portation interests. ’ 11 The source of such concern was 
congressional recognition that the market for coal was „ 
a shrinking one and that displacement of it by natural 
gas would create problems directly affecting both the 
coal industry and the railroads which transported coal 
—problems which would at least require that such 
competitors be heard upon a showing of injury to 
them.” 

“11H. B. Bep. No. 1290, 77th Cong., 1st Bern., p. 3, Oet. 21, 194L” 

Obviously, if a party has sufficient standing to have a 
right to intervene, then it must follow that under some 
circumstances that party’s interest could prevail Peti¬ 
tioners feel that they have presented such a case here. 

As we view the record, and as pointed up by the dissent¬ 
ing Commissioners, there has been no positive showing 
that public convenience and necessity requires the author¬ 
ity here sought By contrast we feel that there is a dear 
showing that the Charleston & Western Carolina Railway 
Company will be seriously and vitally jeopardized by the 
coal displacement here contemplated. Add the showing 
of adverse economic effects on other rail carriers and the 
coal producing interests, and the conservation issue recog¬ 
nized by the dissenting Commissioners, and it is apparent 
that the authority sought should have been denied. 

The Decision can only be reconciled with the barest re¬ 
quirements of reason by ignoring entirely the evidence re¬ 
garding the review Petitioners, and by accepting the inade¬ 
quate evidence and arguments on behalf of Applicant. 

A determination of public convenience and necessity can¬ 
not be made in a vacuum or by isolating segments of the 
public to be considered. But that is precisely what was' 
attempted here. 

There can be no doubt that railroad service is required 
by the public interest and it follows that the finaTimal 
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ability of a rail carrier, such as C&WC, to continue to give 
service must be considered in deciding the question of pub¬ 
lic convenience and necessity. The importance of rail serv¬ 
ice here is emphasized by the fact that the sole prospective 
gas consumer will have no assured supply of gas and will 
admittedly rely on coal delivered by rail to complete its 
fuel needs. Likewise, the coal industry forms a large seg¬ 
ment of the public important economically and otherwise. 

Congress sought to prevent the Commission from disre¬ 
garding local and railroad interests when it passed § 7(e) 
of the Natural Gas Act. Yet, in its Decision the Commis¬ 
sion failed to consider the evidence of Petitioners. Accord¬ 
ingly, the Decision is arbitrary, and in disregard of the 
requirements of § 7(e) of the Natural Gas Act. 

2. The Limited Statements in the Decision Regarding the Peti¬ 
tioners, and in Particular Charleston & Western Carolina Rail¬ 
way Company, Reveal an Arbitrary Disregard of Such Evi¬ 
dence, Are Completely Inadequate, and Are Contrary to the 
Evidence as a Whole. 

The language used in the Decision relating to the presen¬ 
tation of the rail carriers (which the experienced counsel 
for Applicant described in one pleading 7 as including 
“voluminous data” with participation “more active than 
in most certificate cases”) was solely as follows: 

“The coal, railroad and labor interests contend to 
the contrary and introduced evidence to show the ex¬ 
pected loss to them in coal sales and railroad reve¬ 
nues.” (R. 1057) 

“In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
Generating Company, the claims of economic detri¬ 
ment pressed by the coal, labor and railroad interve- 
nors can be disposed of without extensive discussion 
since such claimed detriment is far outweighed by the 
public benefits which will result from use of natural 
gas at Plant Urquhart.” (R. 1058) 

7 Answer of Southern Natural Gas Company to Petition to Beopen (B. 1140- 
41). 
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“Similarly, the record shows that the railroads will 
lose gross revenues equal to the coal tonnage displaced 
by gas times the freight rate per ton, which rate is 
somewhat in excess of $4, bnt the railroad intervenors 
made no attempt to show the actual net loss to them 
in operating revenues.” (R. 1058) 

“The railroad intervenors presented evidence show¬ 
ing how the loss in revenues would be distributed 
among the various roads handling traffic to Plant 
Urquhart, and the record contains evidence of a gen¬ 
eral nature to the effect that a modernization program 
being conducted by the Charleston & Western Carolina 
Railway may be retarded by such loss of revenue. This 
latter result, however, appears to be far from certain.” 
(R. 1058-9) 

The first sentence quoted from the Decision is correct, 
and from that it follows that the Decision contains error 
of form as well as substance in so summarily rejecting the 
evidence of major parties in interest. 

As stated in Public Utilities Commission of Cown. v. 
Federal Power Commission, 205 F. 2d 116, 119 (3rd C. A., 
1953): 


“An administrative order must contain an express 
finding of the ultimate fact upon which the organic 
statute requires the agency action to be predicated. 
The cases on the point are legion. ... It is also set¬ 
tled that an administrative order must contain express 
findings of the basic facts upon which the expressed, 
ultimate fact must be supported.” 

The Supreme Court observed in Colorado-Wyoming Gas 
Co. v. Federal Power Commission, 324 U. S. 626, 634 
(1945): 

“The review which Congress has provided for these 
rate orders is limited. Section 19(b) 15 USCA 
§ 717r(b), 4 FCA title 15, § 717r(b) says that the 
* finding of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive.’ But we 
must first know what the * finding’ is before we can 
give it that conclusive weight. We have repeatedly 
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emphasized the need for clarity and completeness in 
the basic or essential findings on which administrative 
orders rest.” 

The opinion of the United States Conrt of Appeals for 
the Eighth Circuit in State Cory, Com’n. of Kan. v. 
Federal Power Com’n. y 206 F. 2d 690, 723 (1953), remand¬ 
ing the case to the Federal Power Commission for addi¬ 
tional findings and conclusions, points out: 

“A mere assertion that the Commission has ex¬ 
amined 1 all of the available evidence of record on this 
subject’ does not suffice to show this court, on review, 
that the conclusion of the Commission as to the rate 
of return is the result of the application of the Com¬ 
mission’s expertise and judgment so that we would 
affirm. The Administrative Procedure Act, 60 Stat. 
237, 5 U. S. C. A. § 1001, et seq., is applicable to deter¬ 
minations made by the Federal Power Commission, 
and that Act provides, 5 U. S. C. A. § 1007(b): ‘All 
decisions * • • shall become part of the record and 
include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on 
the record; * • V ” 

See also Mississippi River Fuel Corp . v. Federal Power 
Commission , 1947, 82 U. S. App. D. C. 208, 163 F. 2d 433. 

Petitioners submit that there is no substance to the con¬ 
clusion that their claims of economic detriment are “far 
outweighed by the public benefits which will result from 
use of natural gas at Plant Urquhart”. But, even if such 
were a reasonable and proper conclusion, fully substanti¬ 
ated by the evidence in this case, the foregoing court opin¬ 
ions make it clear that the Decision herein does not contain 
sufficient “findings and conclusions, as well as reasons or 
basis therefor, upon all material issues of fact, law, or dis¬ 
cretion presented on the record”, as required by §8(b) of 
the Administrative Procedure Act 

Of the four quotations from the Decision set out herein, 
relating to the Railroads’ case, only the last two quoted 
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actually present any underlying factual findings, and in 
both there is a conclusion of fact of major significance 
which is contrary to and not supported by the evidence. 

The statement that “the railroad intervenors made no 
attempt to show the actual net loss to them in operating 
revenues” is simply not true. The record is replete with 
data proving the adverse effects on the railroad revenues 
to an extent which was felt to be sufficient in the face of 
the uncertainties and hypothetical nature of a certificate 
application case. The actual facts regarding the relation 
of Plant Urquhart coal traffic to C&WC revenues in the 
12 months ending September 1954 were proved by showing 
that C&WC received $588,485 from Urquhart coal in that 
period, which amount was equivalent to 78% of C&WC net 
railway operating income of $752,435 and 9.2% of C&WC 
gross freight revenue of $6,409,653 for the same period. 

Petitioners feel that this record fully demonstrates that 
loss of Plant Urquhart coal traffic will have a very serious 
effect on the revenues of C&WC, on other rail carriers 
and on the coal industry. Moreover, petitioners requested 
the Federal Power Commission to reopen the proceeding if 
the showing of adverse effects was thought inadequate, but 
this request was denied. 

Secondly, the statement that possible retardation of the 
C&WC modernization program “appears to be far from 
certain”, is contrary to the evidence of record. Witness 
Ben H. Brown, Traffic Manager of C&WC (R. 516), 
stated: 

“As it appears substitution of natural gas for coal 
at Plant Urquhart will bring to C&WC the loss of 
about $850,000 annually, representing nearly 12 per¬ 
cent of C&WC’s gross revenues in 1953, it also appears 
C&WC’s modernization program will have to be cut 
decidely if not altogether abandoned.” 

Obviously no precise figures could be presented since 
it was not known what the actual displacement of coal by 
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gas would be. It is noteworthy that the Applicant’s esti¬ 
mates of available gas varied 10% between Page 4 of the 
Application (E. 935) and the testimony of Witness Ivey (E. 
459). 

It is arbitrary, prejudicial, and in conflict with the evi¬ 
dence to refer to the evidence of one party as “far from 
certain” when such uncertainty is necessarily contingent 
upon the estimates and uncertainties of the moving party. 
The burden of proof was Applicant’s and the uncertainty 
of gas supply is cause for denial, not grant of the authority 
sought. 

In the interest of conserving space, the Court is respect¬ 
fully referred to the railroad Exceptions and Application 
for Eehearing (E. 1070, 1184). Therein will be found 
the findings which the Petitioners submit were required 
on the basis of the record. It must be remembered that 
the railroads’ evidence was largely undisputed and, that 
the Commission is required to both consider it and make 
findings concerning it. A casual, off-hand reference to a 
claim is no substitute for findings required by §7(e), 
Natural Gas Act and § 8(b), Administrative Procedure 
Act 

Similarly the Decision (E. 1058) minimizes and disre¬ 
gards the showing of adverse injury to the coal interests 
by taking the position that the potential loss of coal sales 
(approximately 347,000 tons per year at $4.00 per ton) 
does not constitute sufficient detriment to the coal inter¬ 
ests to warrant the denial of the certificate sought, espe¬ 
cially in view of the fact that the record did not contain 
specific evidence outlining the net loss in revenue. Such 
evidence relating to potential loss in net revenue is neither 
required nor warranted by the circumstances of this case. 
It would have required bringing in numerous books and 
records of several coal companies and several witnesses 
to testify concerning the potential net loss in revenue. 
It is obvious that the displacement of 347,000 tons of coal 
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annually at a cost of $4.00 per ton at the mine is a sub¬ 
stantial loss in revenue, regardless of the fact that it is 
gross revenue. Included in the gross revenue figures are 
wages to mine workers, for example, and revenues used to 
defray in whole or in part the cost of operating the mines. 

The Decision also takes the position that the testimony 
and other evidence of record showing the depressed con¬ 
dition of the coal industry is very general in nature (R. 
1058). While admittedly such testimony is of a general 
nature it could not have been otherwise without bringing 
in every producer who had suffered a loss of market or 
who had been required to curtail or close down operations 
altogether because of inability to secure an outlet for his 
product. The evidence of record clearly shows, and it is 
common knowledge, that the coal industry is in a depressed 
condition. 

Petitioners submit that without regard to the precise 
injury that may be inflicted upon the coal industry, the 
economic waste of natural gas for inferior purposes is con¬ 
trary to the public interest, and this is particularly true 
where serious damage to the coal industry would also result 
and where an adequate supply of other fuels is readily 
available in practically unlimited quantity at prices which 
it was established were not significantly different from the 
price of natural gas. 

Going to the heart of this proceeding is the Commission 
finding that: 

“In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
Generating Company, the claims of economic detriment 
pressed by the coal, labor and railroad intervenors 
can be disposed of without extensive discussion since 
such claimed detriment is far outweighed by the public 
benefits which will result from use of natural gas at 
Plant Urquhart. ” 
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The evidence of record demonstrated that the injury to 
the coal, labor and rail industries was substantial, dear 
and concise, and stood unrefuted. By contrast (as will be 
discussed infra), there was a very nebulous showing by 
Applicant and Generating Company as to the benefits that 
might accrue to them, and there was not the slightest posi¬ 
tive showing of any “public’’ convenience and necessity to 
be served. The evidence submitted by Applicant and Gen¬ 
erating Company was conjectural and very general in na¬ 
ture. Yet, the Decision arbitrarily and without proper 
consideration rejected the evidence of the review Petition¬ 
ers and accepted without analysis the arguments set forth 
by Applicant and Generating Company. This was in com¬ 
plete disregard of facts of record, and without regard to 
whether such arguments are supported by the record. No¬ 
where in the Decision does the Commission set out specific 
concrete facts to fortify its findings and conclusions on the 
basic issue of public convenience and necessity. Indeed, 
the Decision is barren of evidentiary support, and, in the 
words of the dissenting Commissioners, Draper and Smith, 
“is nebulous and lacking in conviction”. (R. 1154-55) 

3. The Findings and Conclusions of Facts Regarding the Appli¬ 
cant and South Carolina Generating Company Were So 
Stated as to Be Most Favorable to Grant of This Application, 
and Minimized or Disregarded Evidence Adverse to a Find¬ 
ing That the Public Interest Required the Proposed Service. 
Therefore Such Findings Are Not Supported By Substantial 
Evidence. 

In spite of the 21 specific exceptions filed by the Rail¬ 
road Intervenors to the findings regarding Application 
and Generating Company, and the Coal Intervenors’ pro¬ 
posed complete revision of Pages 8-16 of the Decision, the 
majority of this Commission adopted without change the 
Examiner’s Decision. We respectfully refer the Court to 
the respective exceptions to avoid setting them out here 
(R. 1070, 1120). The Decision (R. 1049) thus adopts and 
perpetuates misleading findings and conclusions of fact 
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which the Commission thought were significant factors in 
its ultimate conclusion that public convenience and neces¬ 
sity require grant of this application. 

As an illustration, Page 3 of the Decision states: 

“Southern proposes to deliver and sell Generating 
Company such quantities of gas as it may from time 
to time have available for delivery to Plant Urquhart 
up to the entire fuel requirements of the plant. ,, ; 


and 

“Southern estimates that it will be able to deliver 
approximately 10,072,000 Mcf annually after Plant 
Urquhart is in full operation.” 

Yet the record plainly shows that initially the supply of 
gas will be substantially inadequate to meet the entire fuel 
requirements; that the supply of gas will vary greatly sea¬ 
sonally; and that the “available” gas will decrease in the 
future. While Page 3 of the Decision states that the gas 
sale will be on an interruptible basis, the Decision fails 
at any place to point out that the contract provides for 
interruption by Applicant on 30 minutes’ notice for any 
reason, while the Generating Company is obligated to take 
all “available” gas up to full fuel needs. Under limited 
circumstances of price adjustment between gas and com¬ 
peting fuels Generating Company may escape the Contract; 
but, the Applicant will have 3 months’ notice to meet such 
conditions. (The Decision only refers to a 5-year term 
and cancellation on 30 days’ notice thereafter.) 

By ignoring those details and others set out in Excep¬ 
tions, and by overstating the other facts to suggest a con¬ 
tract with mutual obligations and an assured supply of gas, 
the Decision (R. 1054) reaches the conclusion that 

“Southern is able ... to render the service pro¬ 
posed.” 
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The Decision thns attempts to imply that some real pub¬ 
lic service obligation is being taken on and will be per¬ 
formed by Applicant. 

In discussing gas supply the Decision (R. 1054) states: 

“The record shows that Southern has an adequate 
supply of natural gas to make the proposed deliveries 
to Generating Company.”; 

and (R. 1056) that Southern has reserves to supply Plant 
Uurquhart for 7 years and with new reserves for 11 years. 
On this basiqs it is concluded (R. 1056) that gas supply is 
adequate. 

This is also an example of the Decision making extensive 
findings and conclusions on a subject of no real significance. 
The Applicant assumes no obligation to provide any gas 
at any time. It admittedly cannot meet full fuel needs 
of Plant Urquhart initially and will have less gas avail¬ 
able in the future. In view of those facts how can such 
details have any bearing in determining whether public 
convenience and necessity requires the proposed pipeline? 
There can be no public need for a pipeline that has no ob¬ 
ligation to provide service, as is the case here. 

Similarly, the conclusion of adequate pipeline capacity 
(R. 1056) is distorted and misleading in its implication that 
the authority sought should be granted. As pointed out, 
the sale is fully interruptible and on a gas available basis, 
so there can be no question of pipeline capacity to pro¬ 
vide the proposed service under any circumstances. 

Under the discussion of Public Convenience and Neces¬ 
sity, pp. 8-16 of the Decision (R. 1057-1065), we find fur¬ 
ther gross examples of overstating Applicant’s case to 
support the ultimate conclusion. Thus, Pages 10-11 set 
out at length and without question the arguments of Ap¬ 
plicant that it nedded the added revenues represented by 
this proposed gas sale, using such colored phrases as 
“urgently needs”; “unbalanced system”; “hold down 
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Southern’s unit costs”. On this basis it was found that 
“Southern needs the additional outlet for interruptible 
gas”. 

There is no way that the Commission could have reached 
a conclusion of “need” for added sales without consider¬ 
ing the financial statements submitted by Applicant, yet 
there is no mention of them. The Decision ignored the 
Railroad intervenors ’ Exception K (R. 1082) which pro¬ 
posed a finding in lieu of the middle paragraph of Page 10 
of the Decision to read: 

“As has been stated, during the first year of serv¬ 
ice to Generating Company after all 3 units are in 
operation the sale will yield Southern $312,231 or 
$192,000 net operating revenue depending on the cost 
of gas. Southern presented evidence to the effect that 
it needed this sale to offset recent losses in revenue, 
and to use idle capacity created by recent reduction to 
contract minima of gas purchases by Georgia Power 
Company, but it also presented evidence that it was 
working on a new price to regain those sales. South¬ 
ern’s income statement for 12 months ending May 31, 
1954, shows Utility Operating Income of $10,527,160 
and net income of $7,157,763. There was no evidence 
that Southern would be faced with marginal revenues 
if the sales to Generating Company were not author¬ 
ized, and Southern was unable to state that such sales 
would result in reduced rates to its other customers.” 

The “need” of Applicant is obviously the same sort of 
“need” that any business has to increase sales. But, in 
reaching a conclusion regarding public convenience and 
necessity this need cannot properly be treated as a major 
element in deciding that the public requires a proposed 
service. 

Contrast the “need” of Applicant for mere added reve¬ 
nue and added profit with the real “need” of Charleston & 
Western Carolina Railway Company to preserve its coal 
revenues to continue to operate at any profit. There lies 
the real comparison, which this Decision ignores entirely. 


Contrast with the summary treatment of the Petitioners’ 
evidence this lengthy discussion of Applicant’s need with 
the full acceptance by the Commission of such speculative 
evidence as the revenue yield of $312,231. The speculative 
evidence as to this yield was accepted despite the fact that 
this very record shows that an increase in gas cost to South¬ 
ern is contemplated which would reduce the yield to 
$192,000 per year and despite the fact such yield is based on 
the largest estimated volume of gas delivered contrary to 
the record which clearly shows that “available” gas will 
decrease in the future (as evidenced by the Reference in 
the Decision (R. 1060) to growing needs for firm service). 
In fact, such “available” gas had already decreased 10% 
from the estimates in the application to those at the date 
of hearing. 8 

Additionally, the Decision states (R. 1060): 

“It is, of course, to the interest of Southern’s custo¬ 
mers and the public which they serve that this trend 
towards an unbalanced system be minimized as much 
as possible so as to hold down Southern’s unit cost of 
service, which, of course, must be reflected in its 
rates.” 

There is no evidence in the record of any possible reduc¬ 
tion in rates to other gas customers. Moreover, such a 
generalization can be made regarding any regulated public 
utility including the railroad Petitioners. 

A similar gratuitous statement purporting to support the 
grant of this application is found in the generalization at 
the bottom of Page 11 of the Decision to the effect that 
operation of its plant at high capacity is good for Appli¬ 
cant. This has no necessary relation to public benefit and 
the same theory should apply to the railroads where load 
factor will be drastically reduced as a result of the grant 
of this application. 

8 See n. 1, supra, where it is pointed out Southern Natural is now going 
to sell 3,000,000 MCF per year to a new plant at Savannah, Georgia. 
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The two dissenting Commissioners found a “lack of con¬ 
crete evidence’’ as to improved load factor® and its effect 
upon Applicant’s present operation, unit costs, and rates 
(E. 1154). 

Pages 12-16 (R. 1061-1065) of the Decision deal at length 
with the supporting evidence of Intervenor, South Carolina 
Generating Company, and in particular with the prospec¬ 
tive savings on fuel costs. As to this latter the two dis¬ 
senting Commissioners stated that there was “more than 
the usual amount of conflict in evidence”. 

Here again we have generalizations and conclusions of 
fact which fail to reveal the whole story. On Page 13 (E. 
1062) the Decision states: 

“The savings to Georgia Power Company and South 
Carolina Electric & Gas Company should eventually 
redound to the benefit of the consumers of electricity 
which they distribute.”; 

but fails entirely to point out how little benefit the ulti¬ 
mate consumers of electricity could possibly receive. In 
any event this finding purports to be no more than wishful 
thinking for no witnesses for the public or the electric com¬ 
panies appeared to support the application or to state that 
electric rates would be reduced or even held down. 

On Page 15 of the Decision it is concluded that the Gen¬ 
erating Company will save the amount it had predicted. 
It was concluded, however, that the record indicated a pos¬ 
sibility that gas prices would go up. Actually as noted in 
the Railroad Exceptions (R. 1086): 

“Testimony of Applicant revealed that the trend 
of gas prices was up, and that gas prices at the Georgia 
Power Company plants it served were less than the 
27^ proposed at Plant Urquhart; and also that deliv- 

9 As pointed ont in the Coal Exceptions (R. 1123), the redaction in Appli¬ 
cant's load factor is mainly the resolt of an increase in capacity authorized in 
Docket No. G-1907. 
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ered coal prices had been substantially rednced to the 
Georgia Power Company plants.’’ [B. 64, 67] 

In summary, it is the position of Petitioners that the 
Decision, in dealing with the evidence relating to Appli¬ 
cant and Generating Company, gives nndne and improper 
recognition to the arguments advanced by and on behalf 
of Applicant, and ignores the less favorable aspects of sup¬ 
porting evidence as well as considerations of the opposing 
evidence, thus reaching ultimate conclusions which are 

(a) contrary to the weight of the evidence; 

(b) unsupported by the evidences; 

(c) in disregard of pertinent evidence; and 

(d) inadequate justification for granting this appli¬ 
cation. 

The granting of Southern’s application was therefore 
arbitrary and should be set aside by this Court. 

4. The Majority ol the Commission Improperly Concluded That 
the Conservation Issue Has Little Force in This Case. 

On Page 12 (B. 1061), the Decision states: 

“The argument of the coal intervenors that gas 
should be saved for higher priority uses rather than 
burned under boilers in the generation of electricity 
has little force in this case, in view of Southern’s proof 
that it can supply the needs of Plant Urquhart for 
more than twice the primary contract term without 
diminishing the supply of natural gas available to its 
other consumers.”, 

and thus brushes off with one short paragraph the con¬ 
servation argument which the two dissenting Commission¬ 
ers found decisive (E. 1157). That paragraph contains a 
complete non sequitur in concluding that Southern “can 
supply the needs of Plant Urquhart” for over 10 years 
“without diminishing the supply of natural gas available” 
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to other customers. Surely the Commission realizes that 
Plant Urqnhart intends to bnra this gas, and obviously 
this natural resource, which industry spokesmen are cry¬ 
ing is in short supply, will be diminished to that extent. 

It is unquestionably true that this issue is within the 
peculiar province of the Commission. Nevertheless, even 
in discretionary matters, the Commission must make find¬ 
ings, showing the basis for its action, §8(b), Administra¬ 
tive Procedure Act. This is no finding. It constitutes a 
flimsy gesture at compliance with the law. 

This same paragraph is also basically in error in another 
major respect. Applicant admits it cannot supply the needs 
of Plant Urqnhart the very first year, and that less gas 
will be “available’’ in the future, so the phrase “supply 
the needs of Plant Urqnhart” is a false premise to start 
with. 

The position of the dissenting Commissioners (R. 1153- 
1157), the oral argument of Staff Counsel (R. 347-49), and 
the pleadings of the Coal interests (R. 1132, 1225), fully 
state the matter. It is submitted that the Commission 
completely avoided its responsibilities by its failure to 
give recognition to the important question of conservation 
y raised in this case; and, that such action was an abuse of 
discretion and contrary to the public interest. 

By contrast, in Docket G-2409, Northern Natural Gas 
Company , the Decision of the Presiding Examiner issued 
August 16, 1955, denied a comparable application where 
the supporting evidence and arguments were very similar. 
The Decision states: 

“As the Commission said in Opinion No. 250, In the 
Matter of Mississippi River Fuel Corporation > Docket 
No. G-1995: ‘We have repeatedly held that the use of 
, natural gas as boiler fuel is an inferior usage and 

that, while it is not to be denied in all situations, it 
should be permitted only on a* positive showing that 
, it is required by public convenience and necessity. ’ 

r 

l 
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“Applicant’s present load factor is obviously not 
sufficiently low to be a disturbing factor in system op¬ 
erations and sales. In fact a decreasing load factor 
is the expected and natural aftermath of rapid expan¬ 
sion of pipe line capacity to meet increasing peak day 
demands. This is particularly true where there has 
been an accelerated increase in low load factor busi¬ 
ness such as house heating. Following such an ex¬ 
pansion of facilities there is always a time lag before 
appropriate interruptible sales are attached. 10 

“Nor should the fact be overlooked that while there 
is an abundance of coal to take care of any demands 
that may be placed upon industry, the same cannot be 
said of the reserves of natural gas. Accordingly, the 
conservation of gas for the use by the public for more 
highly beneficial purposes makes it necessary to apply 
conservation measures wherever possible.” 

5. Applicant Failed to Make the Essential Positive Showing That 
Public Convenience and Necessity Required the Additional 
Gas Pipeline Facilities Covered By the Application. 

The position of Staff Counsel in this case pointed up 
fully the failure of Applicant here to meet the burden of 
proof of showing positively that the service is required by 
public convenience and necessity. Indeed, Staff Counsel 
submitted that the burden should have been even heavier 
here because this was an application covering a sale of gas 
for an inferior use (R. 347-349). 

These Petitioners submit another reason why the burden 
of Applicant should be heavier. There is in this case a 
conflict of interest between regulated public utilities. On 
the one hand the application is made by one to sell its 
product and service on a preferential or “dump” basis 
to a particular industry. The necessary result is the detri¬ 
ment to the other public utility which must continue to 

10 The Decision in Footnote 4, points out that there Northern Natural’s 
load factor had declined from 91.8% in 1949 to 74% in 1954, as compared 
with the decline from 89.82% in 1950 to 78.91% in 1954 in the case of 
Southern in their case. 
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provide service to the same industry on the same basis 
it will serve the general public. Applicant’s purpose here 
is a specific, limited, short term, reduced price sale of gas 
not involving any “public” service. Where common car¬ 
rier railroads and other segments of the economy will be 
seriously affected, protection of the public interest requires 
a showing of more than average justification in obtaining a 
certificate. 

Not only does this record reveal that Applicant has failed 
to make the required positive showing of consistency with 
the public interest, but also that it has failed to make 
that added showing which should be required in the case 
of a “dump” sale for an inferior use. Further, and more 
importantly, the record shows, and proper findings will 
make it clear, that these Petitioners have affirmatively 
established that a grant of the application will be contrary 
to the public interest and adverse to the larger public 
convenience and necessity which requires adequate rail¬ 
road service. 

The only arguments with possible bearing on public con¬ 
venience and necessity to justify grant of this application 
were those regarding benefit to Applicant’s financial posi¬ 
tion, improving its ability to provide public service, those 
regarding fuel savings to Generating Company and pos¬ 
sible benefit to consumers of electricity. However, 
there was no positive showing of any benefit to the gen¬ 
eral public, or of any significant benefit to the financial 
status of Applicant alone. (Generating Company had no 
real interest as all of its power is sold on a fuel cost basis 
long term contract.) The additional profits to Applicant, 
using Applicant’s figure of $312,231, from this proposed 
sale would be less than 5% of net income of $7,157,763 for 
the year ending May 31,1954, and the additional estimated 
gross revenue would only be about 5% of Applicant’s gross 
operating revenue for the same period. No statement or 
even suggestion was made that Applicant needed these 
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added revenues to protect its continued operation with sub¬ 
stantial net income, nor was there any evidence of reduc¬ 
tion in unit costs to lower rates. 

Contrast this estimate with the facts of Plant TJrqnhart 
coal revenues to Charleston & Western Carolina Railway 
for the year ending September 1954. Such coal revenue 
was $588,485 and equaled 78% of C&WC net railway op¬ 
erating income of $752,435, and 9.2% of gross freight reve¬ 
nue of $6,409,653. On a railroad the loss of cars of freight 
does not reduce operating costs in direct proportion as the 
trains must still run. When gas is not sold by a pipeline 
the cost of such gas is not incurred. In other words, an 
added volume of traffic on a railroad has a greater effect 
in reducing unit costs than in the case of a pipeline. 

In addition to the above factors there must be considered 
the economic issues raised by the Coal interests and the 
conservation issue raised by all Petitioners, Staff Counsel 
and the dissenting Commissioners. 

Petitioners submit that consideration of their combined 
evidence alone required denial of this application. In any 
event the Applicant failed to make a positive showing that 
the proposed service is required by public convenience and 
necessity; and this is especially true when consideration is 
given to the conservation issue. Consequently, there is no 
support for the grant of this application. 

6. The Function of This Court Is to Determine If There Is Sub¬ 
stantial Evidence to Support the Findings of Fact Made By 
the Federal Power Commission, Whether There Are Adequate 
Findings, and Whether Such Findings Support the Ultimate 
Finding and Provide the Essential Positive Showing That 
Public Convenience and Necessity Require the Proposed 
Service. 

The stautory requirement contained in § 7(e) of the Nat¬ 
ural Gas Act as interpreted by the courts necessitates a 
positive finding that the proposed facility is required by 
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public convenience and necessity, “otherwise such applica¬ 
tion shall be denied”. More than a minimum positive show¬ 
ing should be required here because of the conservation 
aspects involved and the potential adverse effects on other 
segments of the economy, including in particular other 
regulated public utilities with far greater public service 
obligations. 

Section 19(b) of the Natural Gas Act specifically pro¬ 
vides for. judicial review in this Court, which is given 
“exclusive jurisdiction to affirm, modify, or set aside such 
order in whole or in part”. The findings of the Commis¬ 
sion as to facts shall be conclusive “if supported by sub¬ 
stantial evidence.” 

The Administrative Procedure Act, §8(b) (appendix) 
requires that all decisions include a statement of “ (1) find¬ 
ings and conclusions, as well as the reasons or basis there¬ 
for, upon all the material issues of fact, law, or discretion 
presented on the record”. 

Petitioners have challenged the Federal Power Commis¬ 
sion Order herein from each of those standpoints. 

The scope of judicial review has been broadened by 
§ 10(e) of the Administrative Procedure Act [60 Stat. 237; 
5 U. S. C. § 1009(e)] (appendix) and court interpretations. 

The leading precedent is perhaps Universal Camera 
Corp. v. National Labor Relations Board , 340 U. S. 474, 95 
L. ed. 456, which states: 

(488) “The substantiality of evidence must take 
into account whatever in the record fairly detracts 
from its weight. 

“To be sure, the requirement for canvassing ‘the 
whole record’ in order to ascertain substantiality does 
not furnish a calculus of value by which a reviewing 
court can assess the evidence. Nor was it intended to 
negative the function of the Labor Board as one of 
those agencies presumably equipped or informed by 
experience to deal with a specialized field of knowl- 
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edge, whose findings within that field carry the au¬ 
thority of an expertness which courts do not possess 
and therefore must respect. Nor does it mean that 
even as to matters not requiring expertise a court may 
displace the Board’s choice between two fairly con¬ 
flicting views, even though the court would justifiably 
have made a different choice had the matter been be¬ 
fore it de novo. Congress has merely made it clear 
that reviewing court is not barred from setting aside 
a Board decision when it cannot conscientiously find 
that the evidence supporting that decision is substan¬ 
tial, when viewed in the light that the record in its 
entirety furnishes, including the body of evidence op¬ 
posed to the Board’s view. 

<< 

• • • 

(490) “We conclude, therefore, that the Administra¬ 
tive Procedure Act and the Taft-Hartley Act direct 
that courts must now assume more responsibility for 
the reasonableness and fairness of Labor Board de¬ 
cisions than some courts have shown in the past. Re¬ 
viewing courts must be influenced by a feeling that they 
are not to abdicate the conventional judicial function. 
Congress has imposed on them responsibility for as¬ 
suring that the Board keeps within reasonable grounds. 
That responsibility is not less real because it is limited 
to enforcing the requirement that evidence appear 
substantial when viewed, on the record as a whole, by 
courts invested with the authority and enjoying the 
prestige of the Courts of Appeals. The Board’s find¬ 
ings are entitled to respect; but they must nontheless 
be set aside when the record before a Court of Appeals 
clearly precludes the Board’s decision from being justi¬ 
fied by a fair estimate of the worth of the testimony 
of witnesses or its informed judgment on matters 
within its special competence or both.” 

Other opinions have stated: 

Federal Communications Commissions. Allentown Broad¬ 
casting Corporation, _TJ. S-, 99 L. ed. (Advance p. 

693), decided June 6, 1955: 

“The Federal Communications Act gives the Com¬ 
mission the power of ruling on facts and policies in 
the first instance. But its rulings are subject to re- 
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view by the Courts of Appeals within the scope defined 
by Universal Camera Corp. v. N. L. R. B., 340 US 474, 
95 L. ed. 456, 71 S. Ct. 456; N. L. R. B. v. Pittsburgh 
S. S. Co., 340 US 498, 95 L. ed. 479, 71 S. Ct 453.” 

N. L. R. B. v. Pittsburgh S. 8. Co., 340 U. S. 498, 95 L. 
ed. 479: 

“The court painstakingly reviewed the record and 
unanimously concluded that the inferences on which 
the Board’s findings were based were so overborne by 
evidence calling for contrary inferences that the find¬ 
ings of the Board could not, on the consideration of the 
whole record, be deemed to be supported by ‘substan¬ 
tial’ evidence. 

• • • 

“This is not the place to review a conflict of evi¬ 
dence nor to reverse a Court of Appeals because were 
we in its place we would find the record tilting one 
way rather than the other, though fair-minded judges 
could find it tilting either way. It is not for us to 
invite review by this Court of decisions turning solely 
on evaluation of testimony where on a conscientious 
consideration of the entire record a Court of Appeals 
under the new dispensation finds the Board’s order 
unsubstantiated. ’ ’ 

Coyle Lines v. U. 8., 115 F. Supp. 272, 275 (D. C. La. 
1953): 

“It is now clear, therefore, that orders of adminis¬ 
trative agencies are to be enforced only when such 
orders have a rational basis in adequate findings which 
are supported by substantial evidence on the record 
considered as a whole.” 

Capital Transit Co. v. U. S., 97 F. Supp. 614, 619 (D. C. 
D. C. 1951): 

“Our task is to see that the requirements of the 
law have been observed in the conduct of the agency’s 
proceedings, and that its conclusion as to public con¬ 
venience and necessity has a rational basis in the facts 
found, facts which must be supported by substantial 
evidence on the record considered as a whole.” 
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The Administrative Procedure Act applies to Federal 
Power Commission matters. Federal Power Comm’n. v. 
Colorado Gas Co. y 99 L. ed. (adv.) 401, (March 28,1955). 

The power of the Court of Appeals to review the order 
here involved is not defeated by compliance with the order 
in issue, as here where the 2.2 mile pipeline was constructed 
in a most hurried and expeditious manner as shown by the 
affidavits filed in support of Petitioners * request on this 
Court for stay herein. South Carolina P. S. C. v. Federal 
Power Commission, 170 F. 2d 948 (4th C. A., 1948). Appli¬ 
cant and Generating Company were well aware of Peti¬ 
tioners opposition and the Petitions for Review and for 
Stay were filed only 8 days after issuance of the last Com¬ 
mission order. They, therefore, have assumed the risk 

CONCLUSION 

It is respectfully submitted that upon examination of 
the record including the body of evidence opposed to the 
views of the bare majority of the Federal Power Commis¬ 
sion, it must be concluded: 

(1) that there is no substantial evidence to support the 
conclusion of the Commission that public convenience and 
necessity require authorization of Southern Natural to con¬ 
struct and operate the pipeline facilities; 

(a) that the findings of fact upon which the Com¬ 
mission based its ultimate finding are not supported by 
substantial evidence, and particularly that basic con¬ 
clusion of fact (R. 1058) reading 

“In view of the findings made hereinafter, sus¬ 
taining in major part the contentions of Southern 
and Generating Company, the claims of economic 
detriment pressed by the coal, labor and railroad 
intervenors can be disposed of without extensive 
discussion since such claimed detriment is far out¬ 
weighed by the public benefits which will result from 
use of natural gas at Plant Urquhart”; 
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(b) that considering the affirmative case alone, there 
is no rational basis in adequate findings supported by 
substantial evidence to justify the Commission conclu¬ 
sion that public convenience and necessity required 
grant of the application and therefore the application 
should have been denied as required by § 7(e) of the 
Natural Gas Act for failure to make the essential 
positive showing of consistency with the public inter¬ 
est; 

(c) that the Commission failed to consider evidence 
of record contrary to the conclusion that public con¬ 
venience and necessity required the authority sought; 

(d) that the application should have been denied as 
contrary and prejudicial to the public convenience and 
necessity; 

(2) that the Commission majority failed to consider the 
evidence of the railroad and coal intervenors; 

(a) that under §7(e) of the Natural Gas Act con¬ 
sideration of such evidence would require denial of the 
application; and 

(b) that the Commission majority failed to make the 
adequate findings of fact required by § 8(b) of the 
Administrative Procedure Act, regarding the adverse 
effects upon the railroad and coal petitioners, and that 
if adequate findings had been made the Commission 
majority could not have concluded as quoted in 1(a), 



supra, or that public convenience and necessity re¬ 
quired a grant of the application. 

Respectfully submitted, 
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APPENDIX 

Pertinent Excarpts from the Natural Gas Act 
Natural Gas Act 
Section 7(e) 

“Except in the cases governed by the provisos contained 
in subsection (c) of this section, a certificate shall be issued 
to any qualified applicant therefor, authorizing the whole 
or any part of the operation, sale, service, construction, 
extension, or acquisition covered by the application, if it 
is found that the applicant is able and willing properly to 
do the acts and to perform the service proposed and to 
conform to the provisions of the Act and the requirements, 
rules, and regulations of the Commission thereunder, and 
that the proposed service, sale, operation, construction, 
extension, or acquisition, to the extent authorized by the 
certificate, is or will be required by the present or future 
public convenience and necessity; otherwise such applica¬ 
tion shall be denied. The Commission shall have the power 
to attach to the issuance of the certificate and to the exer¬ 
cise of the rights granted thereunder such reasonable terms 
and conditions as the public convenience and necessity may 
require. ,, [56 Stat 84 (1942); 15U. S. C. § 717f(e) (1946)] 
Section 19(b) 

“Any party to a proceeding under this act aggrieved by 
an order issued by the Commission in such proceeding may 
obtain a review of such order in the circuit court of ap¬ 
peals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a writ¬ 
ten petition praying that the order of the Co mmiss ion be 
modified or set aside in whole or in part. A copy of such 
petition shall forthwith be served upon any member of the 
Commission and thereupon the Commission shall certify 
and file with the court a transcript of the record upon which 
the order complained of was entered. Upon the filing of 
such transcript such court shall have exclusive jurisdiction 
to affirm, modify, or set aside such order in whole or in 
part. No objection to the order of the Commission shall be 
considered by the court unless such objection shall have 
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been urged before the Commission in the application for 
rehearing unless there is reasonable ground for failure so 
to do. The finding of the Commission as to the facts, if 
supported by substantial evidence, shall be conclusive. If 
any party shall apply to the court for leave to adduce ad¬ 
ditional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that 
there were reasonable grounds for failure to adduce such 
evidence in the proceedings before the Commission, the 
court may order such additional evidence to be taken before 
the Commission and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to the 
court may seem proper. The Commission may modify its 
findings as to the facts by reason of the additional evidence 
so taken, and it shall file with the court such modified or 
new findings, which if supported by substantial evidence, 
shall be conclusive, and its recommendation, if any, for the 
modification or setting aside of the original order. The 
judgment and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the Su¬ 
preme Court of the United States upon certiorari or certifi¬ 
cation as provided in sections 239 and 240 of the Judicial 
Code, as amended (U. S. C., title 28, secs. 346 and 347).” 
[52 Stat. 831 (1938); 15 U. S. C. 717r (1946)] 

Pertinent Excerpts from the Administrative Procedure Act 

Section 8(b) 

“Submittals and Decisions. —Prior to each recom¬ 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to sub¬ 
mit for the consideration of the officers participating in 
such decisions (1) proposed findings and conclusions, or 

(2) exceptions to the decisions or recommended decisions 
of subordinate officers or to tentative agency decisions, and 

(3) supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the ruling 
upon each such finding, conclusion, or exception presented. 
All decisions (including initial recommended, or tentative 
decisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
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fact, law, or discretion presented on the record; and (2) 
the appropriate role, order, sanction, relief, or denial 
thereof.” [60 Stat. 237 (1946), 5 U. S. C. § 1007(b)] 

Section 10( e) 

“Scope op Review. —So far as necessary to decision and 
where presented the reviewing court shall decide all rele¬ 
vant questions of law, interpret constitutional and statu¬ 
tory provisions, and determine the meaning or applicabil¬ 
ity of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de¬ 
layed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, caprici¬ 
ous, an abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, privi¬ 
lege, or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; (4) 
without observance of procedure required by law; (5) un¬ 
supported by substantial evidence in any case subject to 
the requirements of sections 7 and 8 or otherwise reviewed 
on the record of any agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review 
the whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the rule 
of prejudicial error.” [60 Stat. 237 (1946), 5 U. S. C. 
§ 1009(e)] 
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(1) Is there substantial evidence in the record to support 
the Commission’s finding, required by Section 7(e) of the 
Natural Gas Act, that “[t]he construction and operation 
of the facilities proposed by Applicant [Southern Natural 
Gas Company] are required by the public convenience and 
necessity”? 

(2) Were the findings of the Commission in support of 
its certificate of public convenience and necessity, which 
authorized Southern Natural Gas Company to construct 
and operate facilities for the delivery of natural gas to 
South Carolina Generating Company’s Plant Urquhart, 
legally sufficient? 
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COUNTER-STATEMENT OF THE CASE 

Petitioners seek review under Section 19(b) of the Nat- 
nral Gas Act 1 of the Federal Power Commission’s (Com- 


1 Act of Jane 21, 1938 c. 556, 52 Stat. 821, as amended by Act of Febru¬ 
ary 7, 1942, e. 49, 56 Stat. 83; 15 U. S. C. 717-717w; hereinafter referred 
to as “Act”. 
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mission) order issued May 20,1955 (E. 1152) affirming the 
initial decision of a presiding examiner (R. 1049), issued 
February 4, 1955. 

The effect of the order and initial decision was to grant 
to Southern Natural Gas Company 2 (Southern) a certifi¬ 
cate of public convenience and necessity, authorizing it to 
construct and operate natural gas pipeline facilities for the 
delivery of natural gas to South Carolina Generating Com¬ 
pany (Generating Company) for use as fuel at Generating 
Company’s steam electric generating station known as 
Plant Grquhart, which is located near Beech Island, South 
Carolina. 

Proceedings Before the Commission 

By application filed with the Commission July 22, 1954 
(E. 931) Southern requested a certificate of public con¬ 
venience and necessity authorizing it to construct and op¬ 
erate 2.2 miles of pipeline and appurtenant measuring and 
regulating facilities, by means of which it proposed to sell 
and deliver gas to Generating Company at Plant Urqu- 
hari 

The petitioners and Generating Company were permit¬ 
ted by the Commission to intervene by order issued October 
18,1954. (R. 1040). Hearings were held before a presiding 
examiner on November 9,10 and 12,1954. (R. 1,121, 234). 

After receiving briefs of all parties, the examiner, on 
February 4, 1955, issued his decision granting to Southern 
the certificate which it had requested. 

In that decision the examiner made the formal findings 
required by Section 7(e) of the Act that “Applicant is able 
and willing properly to do the acts and to perform the 
services proposed and to conform to the provisions of the 
Natural Gas Act and the requirements, rules and regula¬ 
tions of the Commission thereunder”, and that “the con- 

2 Southern is a “natural-gas company” within the meaning of Section 
2(6) of the Act. It sella natural gas in the states of Mississippi, Al&hnTin^ 
Georgia and South Carolina. 


straction and operation of the facilities proposed by Ap¬ 
plicant are required by the public convenience and neces¬ 
sity, and a certificate therefor should be issued as herein¬ 
after ordered and conditioned.” 

The examiner also, in the portion of his decision devoted 
to discussion of the evidence, made extensive findings of 
basic evidentiary facts and explained their relation to his 
ultimate conclusions. 

After a 15-page discussion of the evidence, the examiner 
concluded, inter alia, that the suppression of competition 
for the benefit of these petitioners was “not a proper basis 
of denying the proposed service which will produce sub¬ 
stantial benefits to the gas and electric customers affected.” 

In view of petitioners’ contention that the finding of 
public convenience and necessity is not supported by sub¬ 
stantial evidence, we shall reserve statement of the evi¬ 
dentiary facts and the details of the examiner’s findings for 
that portion of our argument directed to this contention. 
But by omitting here a detailed statement of facts we do 
not imply that we agree with petitioners’ “Statement”. 
On the contrary, we take definite issue with many of the 
assertions made therein, as will hereinafter appear. 

Following the examiner’s initial decision, petitioners 
filed exceptions thereto on February 23 and 24, 1955 (R. 
1068, 1119) and supporting reasons for their exceptions 
on the same dates (R. 1094). 

At the request of petitioners and of Southern, the Com¬ 
mission heard oral argument by all parties (R. 289), and, 
by order issued May 20,1955, affirmed the presiding exam¬ 
iner’s decision without change, stating: 

“Upon consideration of that decision, exceptions 
filed thereto, oral argument had before the Commission 
on April 5,1955, ana substantial evidence of the entire 
record, it is appropriate that the Initial Decision of the 
Presiding Examiner be affirmed.” (R. 1152). 

Two of the five commissioners dissented. 
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Thereafter, a motion for stay was filed on May 27 by the 
railroad intervenors and was denied by the Commission on 
June 17, 1955. (R. 1180). 

The Commission denied applications for rehearing, filed 
by both the railroad and coal intervenors, by order issned 
Jnly 14, 1955, in which it found: 

“The assignments of error and grounds for rehear¬ 
ing and abrogation of the Commission’s order of May 
20, 1955 set forth no new facts and no principles of 
law which either were not fully considered by the Com¬ 
mission when it adopted said order, or which having 
been now considered warrant any change in, or modi¬ 
fication of, such order.” (R. 1233). 

Proceedings Before the Court 

Petitioners filed their petition for review on July 22, 
1955. 

By order dated August 12, 1955, the Court granted mo¬ 
tions of Southern Natural Gas Company and Generating 
Company for leave to intervene. 

Petitioners filed a motion for a stay of the Commission’s 
order. After hearing oral argument thereon, the Court, 
on August 18, 1955, denied the motion. 

STATUTES INVOLVED 

The pertinent statutes are the Administrative Procedure 
Act and the Natural Gas Act. The portions herein referred 
to are set out in the Appendix. 

SUMMARY OF ARGUMENT 

L 

The task confronting the Court is to ascertain whether 
there is warrant in the law and the facts for what the Com¬ 
mission has done. Determination, de novo , of whether the 
public convenience and necessity requires the service pro¬ 
posed is beyond the Court’s province, and it will not under¬ 
take to weigh the evidence or substitute its judgment for 
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that of the Commission. Congress has delegated to the 
Commission, not the courts, the duty of determining what 
the public convenience and necessity requires. If the Court 
finds that the Commission’s determination has a rational 
basis in the facts, and that the findings are legally suffi¬ 
cient and are supported by substantial evidence, consider¬ 
ing the record as a whole, the judicial function is exhausted. 

The above statement of the limits of judicial review of 
discretionary administrative determinations is abundantly 
supported by the decided cases. Universal Camera Corp. 
v. NLRB, 340 U. S. 474, does not enlarge this scope but 
merely precludes determination of the substantiality of the 
evidence supporting any finding of fact upon consideration 
of less than the whole record. 

JL 

The Commission’s finding of public convenience and 
necessity should be affirmed because (A) the underlying 
findings of fact are supported by substantial evidence, (B) 
the ultimate finding of public convenience and necessity 
has a rational basis in the record and the basic findings of 
fact, and is clearly correct, and (C) the findings are ade¬ 
quate. 

There was no conflict of evidence as to any basic fact 
supporting the ultimate statutory finding of public con¬ 
venience and necessity, except as to the amount of Generat¬ 
ing Company’s prospective fuel cost savings. And this 
conflict was resolved by the examiner after a lengthy weigh¬ 
ing of all of petitioners’ evidence on that subject against 
the evidence presented by Generating Company. Nor is 
there any suggestion in the record or in the decision that 
the examiner or the Commission (in its consideration of 
exceptions filed by petitioners and of the oral argument) 
failed to consider evidence from which petitioners draw 
conflicting inferences. The reasonableness and correctness 
of the examiner’s inferences are evident on the face of the 
decision. 
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(A) The examiner found that the Plant Urqnhart sale 
will yield Southern net annual revenues of $312,231 in ex¬ 
cess of a regulated return, provide Southern with a needed 
diversification of off-peak load, increase its system load 
factor, and react to the benefit of Southern’s resale cus¬ 
tomers by tending to decrease and stabilize Southern’s 
cost of service per Mcf of gas delivered. 

There was no evidence in conflict with that supporting 
these findings, nor evidence from which conflicting infer¬ 
ences could be drawn. The estimate of revenues was pre¬ 
sented by a responsible witness and was well-founded. 
Southern, in the past, had sold large volumes of its off-peak 
gas to Georgia Power Company. That company recently 
had sharply curtailed its purchases of gas in order to burn 
more coal. The Plant Urqnhart load represented the only 
outlet available to Southern for the lost Georgia Power 
Company off-peak sales, and presented an opportunity to 
achieve greater diversification of off-peak load. Southern’s 
load factor had dropped from 89.82% in 1950 to 78.91% 
in 1954. The Plant Urqnhart sale would increase load fac¬ 
tor and tend to check this downward trend. The effect 
of the resulting load factor increase would be to reduce 
unit costs, which, in turn, inevitably would favorably affect 
resale rates. 

As to Generating Company, the examiner found that 
use of gas would save about $393,000 per year in fuel costs, 
that such savings would be passed on to Generating Com¬ 
pany’s three customers, and that the resulting savings to 
Georgia Power Company and South Carolina Electric & 
Gas Company, two of such customers, “should eventually 
redound to the benefit of the consumers of the electricity 
which they generate.” 

The finding of the amount of Generating Company’s sav¬ 
ings was based on the testimony of its production manager, 
who was in direct charge of Plant Urqnhart’s operation. 
The coal intervenors presented evidence, by a witness who 
had never visited the plant and was not familiar with its 
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actual operation, that the savings would be in a lesser 
amount. After weighing the conflicting testimony, the ex¬ 
aminer accepted that of Generating Company, and stated 
his reasons for doing so. The reviewing court should not 
undertake to weigh this evidence anew. The finding that 
the savings would be passed on to Generating Company’s 
customers was not challenged. The examiner’s conclusion 
that the electric customers of Georgia Power Company and 
South Carolina Electric & Gas Company eventually would 
benefit from such savings follows as a matter of course, 
since the rates of those companies are subject to public 
utility regulation. 

Similarly, all of the findings relating to petitioners’ evi¬ 
dence were fully supported by substantial evidence. 

(B) Petitioners’ main quarrel with the Commission’s ac¬ 
tion is that it did not conclude that their prospective finan¬ 
cial injury outweighed the benefits which would result from 
natural gas service to Plant Urquhart. 

The Commission was empowered, as the expert agency 
charged with determining where the public interest lay, to 
regard other factors affecting public convenience, such as 
benefits to Southern, to Generating Company and to their 
respective customers (including the Atomic Energy Com¬ 
mission), and to the ultimate consumers of their gas and 
electricity as more important than the competitive inter¬ 
ests of these petitioners. Moreover, this Court has held 
that “it does not follow that the interests of such groups 
in retention of markets may bar issuance of a certificate 
found to satisfy the explicit criteria furnished by Section 
7(e) of the Act.” National Coal Association, et al. v. FPC 
(1951), 89 U. S. App. D. C. 135, 140, 191 F. 2d 462, 467. 

(C) There is no legal requirement that the Commission 
make any findings concerning the economic injury which 
these petitioners may suffer as a result of natural gas con¬ 
sumption at Plant Urquhart. National Coal Association 
v. FPC , supra, FCC v. Sanders Bros. Radio Station, 309 
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U. S. 470. Section 8(b) of the Administrative Procedure 
Act does not require any different result. Coyle Lines, Inc., 
et al. v. U. S., et al. (D. C. E. D. La., 1953), 115 F. Supp. 
272. 

Petitioners’ contention that the Commission’s failure to 
make detailed findings concerning their evidence consti¬ 
tuted a failure to consider such evidence is a non sequitur. 

Assuming, arguendo, that the Commission was required 
to make findings concerning the petitioners’ evidence, it 
has done so with sufficient specificity to meet the most ex¬ 
acting standard since the findings made encompass all of 
the evidence presented. A detailed statement of subsidiary 
facts and evidence contrary to the finding is not required. 

The petition should be denied and the Commission’s 
order affirmed. 

ARGUMENT 

The main thrust of petitioners’ argument appears to 
suggest that the Court weigh the evidence of record and 
determine de novo the issue of public convenience and 
necessity which confronted the Commission. Therefore, it 
is appropriate to define as clearly as possible, at the out¬ 
set of our argument, what we consider to be the permissible 
limits of the Court’s inquiry into the Commission’s action. 
Thereafter, we shall discuss the specifics of our opponents’ 
contentions. 

L 

THE COUBT IS LIMITED TO ASCERTAINING WHETHER THERE IS WAR¬ 
RANT IN THE LAW AND THE FACTS FOR WHAT THE COMMISSION 
HAS DONE 

In approaching the subject of the proper scope of judicial 
review, the logical first step is to examine the nature of the 
statutory standard—public convenience and necessity— 
which the Commission found to have been satisfied, and the 
kind of administrative action which that determination in¬ 
volves. 

“ [T]he statute outlines no specification by which public 
convenience and necessity may be determined” (Coyle 


Lines, Inc., et al. v. U. S. et al., 115 F. Supp. 272, 279), 
but, instead, establishes only “vagueish, penumbral 
bounds” which “leaves wide discretion and calls for 
imaginative interpretation.” FCC v. RCA Communica¬ 
tions, Inc., 346 U. S. 86, 91, 90. And in exercising its “wide 
range of discretionary authority” the Commission must 
“bring to bear upon the problem an expert judgment” 
( U. S. v. Detroit <& Cleveland Navigation Co., 326 U. S. 
236, 241), and “draw its conclusion from the infinite 
variety of circumstances which may occur in specific in¬ 
stances.” ICC v. Parker, 326 U. S. 60, 65. 

Thus recognizing the very general character of the stand¬ 
ard of “public convenience and necessity” and the broad 
discretion delegated by Congress to the administrative 
body charged with its determination, the courts have, uni¬ 
formly, narrowly limited the scope of their own review. 

The Supreme Court has emphasized that in such matters 
the courts are not “the arbiters of the paramount public 
interest” but that “[t]his is rather the business of the 
Commission, made such by the very terms of the statute.” 
And has further stated: 

“The function of the reviewing Court is much more 
restricted. It is limited to ascertaining whether there 
is warrant in the law and the facts for what the Com¬ 
mission has done. Unless in some specific respect 
there has been prejudicial departure from require¬ 
ments of the law or abuse of the Commission’s dis¬ 
cretion, the reviewing court is without authority to 
intervene. It cannot substitute its own view concern¬ 
ing what should be done, whether with reference to 
competitive considerations or others, for the Commis¬ 
sion’s judgment upon matters committed to its deter¬ 
mination, if that has support in the record and the 
applicable law.” U. S. v. Pierce Auto Lines, 327 U. S. 
515, 535, 536. 

This expression of the law is but a restatement of the 
principles of judicial review which run, without judicial 
dissent, through the whole body of administrative law. 
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Different facets of the same concept have fonnd expression 
in other cases, as follows: 

“The judicial function is exhausted when there is 
found to be a rational basis for the conclusions ap¬ 
proved by the administrative body. ,, Rochester Tele - 
phone Corp. v. U. S., 307 U. S. 125, 146; Mississippi 
River Barge Line Co. v. U. S., 292 U. S. 282, 287. 

“To consider the weight of the evidence before the 
Commission, the soundness of the reasoning by which 
its conclusions were reached, or whether the findings 
are consistent with those made by it in other cases, is 
beyond our province .’’ Virginian Railway Co. v. U. S., 
272 U. S. 658, 663. 

“Whether a preference or advantage or discrimi¬ 
nation is undue or unreasonable or unjust is one of 
those questions of fact that have been confided by Con¬ 
gress to the judgment and discretion of the Commis¬ 
sion * # *, and upon which its decisions • • • are not 
to be disturbed by the courts except upon a showing 
that they are unsupported by evidence, were made 
without a hearing, exceed constitutional limits, or, for 
some other reason, amount to an abuse of power.” 
Manufacturers Railway Co. v. U. S., 246 U. S. 457,481; 
Board of Trade of Kansas City, Mo., et al. v. U. S., 
et al., 314 U. S. 534, 546. 

“The court looks at the conclusion found by the 
Commission merely to see that it falls within the peri¬ 
meter of reason drawn by the findings; at the findings 
to see if they have support of substance in evidence.” 
Easton Publishing Co. v. FCC ( 1949 ), 85 U. S. App. 
D. C. 33, 38,175 F. 2d 344, 349. 

Applying the principles established by the foregoing de¬ 
cisions to cases involving review of certificate orders of 
the Federal Power Commission, the courts have said: 

“Normally it is for the Commission to draw the con¬ 
clusion that the present or future public convenience 
and necessity either requires or does not require the 
granting of a certificate. Normally an order granting 
a certificate may be set aside only when the evidence 
admits of but one conclusion, that its granting will 
not serve public convenience and necessity, or that 


the applicant is not in a position to supply the need.” 
Department of Conservation of La., et al. v. FPC (CA. 
5,1945), 148 F. 2d 746, 750, cert. den. 326 U.S. 717; Cia 
Mexicama de Gas, S. A., v. FPC (C. A. 5, 1948), 167 
F. 2d 804, 806; Kentucky Natural Gas Corp. v. FPC, 
et al. (C. A. 6,1947), 159 F. 2d 215, 217-218.* 

Having thus delineated the limitations which a multitude 
of pertinent court decisions have imposed upon judicial 
review of administrative decisions, we next inquire as to 
the relation of the Administrative Procedure Act 4 and the 
decision in Universal Camera Corp. v. NLRB, 340 U. S. 
474, which recently authoritatively construed Section 10(e) 
of that statute, to these limitations which were established 
prior to the passage of that act. The answer is that the 
Administrative Procedure Act has made no change in the 
principles of judicial review heretofore stated. 

Section 10(e) of the Administrative Procedure Act, as 
construed in Universal Camera, does no more than de¬ 
limit the substantial evidence rule, which has been spe¬ 
cifically incorporated in the review provisions of many 
statutes, including the Natural Gas Act, and engrafted on 
others by judicial construction. It does not change in any 
way the rule that the reviewing court must limit itself to 
determining “whether there is warrant in the law and the 
facts for what the Commission has done.” This was made 
clear by the Supreme Court in the Universal Camera case. 
Concluding that some, but not all, courts had interpreted 
the substantial evidence rule to preclude rejection of 
administrative findings of fact if there was any evidence 
in the record of a substantial nature which supported them, 
the Court held that the Administrative Procedure Act re¬ 
quired the reviewing court to look at the record as a whole 


3 See also Arlcansas -Louisiana Gas Co. v. FPC (C. A. 5, 1940), 113 F. 2d 
281; Panhandle Eastern Pipe Line Co. v. FPC (1948), 83 U. S. App. D. C. 
297, 169 P. 2d 881, cert, dem, 335 U. S. 854; and PUC of Conn. v. FPC, et dL 
(C. A. 3, 1953), 205 F. 2d 116, which are in substantial accord. 

4 Act of June 11, 1946, c. 324, 60 Stat. 237, 5 U. S. 0. Section 1001, et seq. 
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in determining the substantiality of the evidence support¬ 
ing the finding. Thus, the Court stated: 

“Whether or not it was ever permissible for courts 
to determine the substantiality of evidence supporting 
a Labor Board decision merely on the basis of evidence 
which in and of itself justified it, without taking into 
account contradictory evidence or evidence from which 
conflicting inferences could be drawn, the new legisla¬ 
tion definitely precludes such a theory of review and 
bars its practice. The substantiality of evidence must 
take into account whatever in the record fairly de¬ 
tracts from its weight. This is clearly the significance 
of the requirement in both statutes that courts con¬ 
sider the whole record.’’ (pp. 487-488). 

But the Court added: 

“[The requirement for canvassing the whole record 
is not] intended to negative the function of the Labor 
Board as one of those agencies presumably equipped 
or informed by experience to deal with a specialized 
field of knowledge, whose findings within that field 
carry the authority of an expertness which courts do 
not possess and therefore must respect. Nor does it 
mean that even as to matters not requiring expertise 
a court may displace the Board’s choice between two 
fairly conflicting views, even though the court would 
justifiably have made a different choice had the matter 
been before it de novo.” (p. 488) 

That our understanding of the Administrative Procedure 
Act and the Universal Camera case is correct is confirmed 
by Capital Transit Company v. U . S. (D. C., D. C., 1951), 
97 F. Supp. 614, where the appellant contended that an 
Interstate Commerce Commission determination of public 
convenience and necessity was not supported by substan¬ 
tial evidence on the record as a whole as required by Sec¬ 
tion 10(e) of the Administrative Procedure Act. Speak¬ 
ing for the three-judge Court, Circuit Judge Washington 
discussed the review provision of the Administrative Pro¬ 
cedure Act as construed in the Universal Camera case, 
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quoted the passages from the Pierce Auto Lines case which 
we have set out, supra (p. 9), and then categorically- 
stated: 

“The Administrative Procedure Act has not changed 
this principle. ” (p. 619). 

The Court continued: 

“Under the Universal Camera case, we are not re¬ 
quired to weigh the evidence. Nor are we required to 
indicate what our own view of the evidence would be, 
or what decision we would reach as to the desirability 
of the proposed increase in transportation service. 
These are matters entrusted by Congress to the Joint 
Board and the Interstate Commerce Commission. Our 
task is to see that the requirements of the law have 
been observed in the conduct of the agency’s proceed¬ 
ings, and that its conclusion as to public convenience 
and necessity has a rational basis in the facts found, 
facts which must be supported by substantial evidence 
on the record considered as a whole.” (p. 619). 

We submit that the standard thus restated, which has 
been asserted times almost without number by other tri¬ 
bunals, must guide the Court in its present deliberations. 

n. 

THE FINDING OF PUBLIC CONVENIENCE AND NECESSITY IS UNASSAIL¬ 
ABLE ON THE BECOBD 

This is a situation in which the elucidation, in the Uni¬ 
versal Camera case, of the substantial evidence rule has 
no special significance. Here, with the exception of the 
amount of Generating Company’s prospective savings in 
fuel costs, there was no finding of a fact underlying the 
ultimate statutory finding of public convenience and neces¬ 
sity which depended on “taking into account contradictory 
evidence”, as Universal Camera holds must be done. And 
the examiner weighed, at length, all of the relevant evi¬ 
dence before making his finding of the amount of such 
savings, as his decision abundantly shows. Nor was there 
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any failure to consider evidence “from which conflicting 
inferences could be drawn”. It is true, of course, that some 
of the inferences drawn by the examiner were different 
from the significance which the petitioners attach to identi¬ 
cal facts, but in no instances were the examiner’s infer¬ 
ences without rational basis. Similarly, his ultimate con¬ 
clusion of public convenience and necessity falls well within 
“the perimeter of reason drawn by the findings”, 5 which 
were legally sufficient. 

We shall devote this division of our argument to proof 
of the foregoing statements. 

First, we shall show that the findings of fact supporting 
the ultimate finding of public convenience and necessity are 
abundantly supported by substantial evidence, consider¬ 
ing the record as a whole, and are correct. 

We then shall show that the Commission properly con¬ 
cluded that public convenience and necessity required au¬ 
thorization of the service which Southern proposed. 

Lastly, we shall show that the findings are adequate. 

Since no specific attack is made on the Commission’s de¬ 
termination that Southern is “able and willing”, we shall 
not discuss this finding. 

A. The findings relating to public convenience 
and necessity are supported by 
substantial evidence. 

At the time of the hearings (November 9, 10 and 12, 
1954), Plant Urquhart was a new electric generating sta¬ 
tion consisting of two steam units of a rated capacity of 
75,000 kilowatts each. The first unit commenced operation 
in December, 1953 and the second in February, 1954. A 
third unit, of 100,000 kilowatts rated capacity, was then 
under construction and expected to be in operation by late 
summer or early fall of 1955. The boilers of all units are 
designed to use coal, gas or oil. Up to the time of the 
hearing, only coal had been used, except for a relatively 

l - 

5 Easton Publishing Co. v. FCC, 85 U. S. App. D. C. 33, 38, 175 P. 2d 
344, 349. 
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small quantity of oil for ignition fuel. The plant is Gen¬ 
erating Company’s only generating station. (R. 86, 487, 
491-492, 498, 499). 

Generating Company sells its entire energy output to 
three customers—Georgia Power Company, which serves 
about one-half million customers in Georgia, including a 
number of defense and governmental installations, South 
Carolina Electric & Gas Company (Generating Company’s 
parent), which serves approximately 155,000 customers in 
South Carolina, also including a number of defense and 
governmental installations, and the duPont Company, for 
use in the operation of the Savannah River Project of 
the Atomic Energy Commission. (R. 487-490). These 
sales are made on a fuel cost basis under contracts which 
require that Generating Company automatically pass on 
to its customers all savings in fuel costs. (R. 496). 

Southern and Generating Company entered into a writ¬ 
ten contract (R. 609), dated July 13, 1954. This contract, 
which is for a term of five years and from year to year 
thereafter (R. 614), provides for the sale and purchase of 
such quantity of natural gas as Southern may have avail¬ 
able from time to time up to the entire fuel requirements of 
the plant, estimated by the parties at a maximum of 60,000 
Mcf per day and 2,800 Mcf per hour. (R. 612). Southern 
is obligated to supply Generating Company’s requirements 
only when it has gas available for such purposes. (R. 612, 
613). The initial price specified in the contract is 27 cents 
per million BTU. 6 This price is subject to increases of 
up to 2 cents per Mcf if Southern’s field cost of purchased 
gas increases, but only after Generating Company has 
purchased 15 million Mcf of gas. (R. 613). The contract¬ 
ing parties estimated that after 15 million Mcf had been 
purchased, the difference between the cost of gas and the 
cost of coal "would have resulted in a savings to Generating 
Company in excess of its cost of equipping its burners for 
gas use. (R. 470). 

« The average heating value of the gas to be delivered to Plant Urquhart is 
1,038 BTU8 per cubic foot. (B. 459). 
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The contract also provides that Generating Company 
may discontinue the purchase of gas at any time that 
it can establish that the cost of gas, as fired in its plant, 
is more than the equivalent cost of any competitive fuel 
which it can purchase for its entire fuel requirements for 
twelve consecutive months. Southern may prevent such 
discontinuance by reducing the price of its gas to meet 
the cost of the competitive fuel. (R. 612-613). 

Estimates presented by witnesses for Southern and Gen¬ 
erating Company showed that the facilities to be con¬ 
structed by Southern to enable it to deliver gas to Plant 
Urquhart would cost $125,400 and that the cost to Generat¬ 
ing Company of equipping all three of its units for gas 
use would be $217,419. (R. 449, 494-495). 

These are the salient facts relating to the nature of the 
service to be rendered, the pertinent contracts of the par¬ 
ties and the construction costs to be incurred. They all 
are amply supported by the record references shown, were 
uncontested on the record, and most were found by the 
examiner substantially as we have stated them. (R. 1052- 
1054). 

Although not denying the facts which we have stated, 
petitioners attack the findings of the examiner, relating 
to the Southern-Generating Company contract and the 
service to be rendered by Southern, on the basis that the 
examiner omitted to find certain other alleged facts from 
which they attempt to draw adverse inferences. These al¬ 
leged facts were stated to be— 

(1) that the unused capacity in Southern’s lines which 
will be available for delivery of gas to Plant Urqu¬ 
hart will diminish in the future, thereby lessening 
the volume of gas which Southern will be able to 
deliver (Pet. Br., pp. 4, 5, 22), and 

(2) that the contract provides for curtailment of de¬ 
liveries on 30 minutes notice; that Generating Com¬ 
pany, therefore, will not have an assured supply of 
gas; that such supply as it will have will vary sea- 
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sonally and will be inadequate initially and become 
more inadequate as time goes on (Pet. Br., pp. 6, 9, 
22, 26, 33, 34). 7 

Petitioners argue (Pet. Br., pp. 33-38) that, by reason 
of the examiner’s “ignoring” of such details, his findings 
relating, among other things, to the interruptible nature 
of the service proposed and Southern’s estimates of the 
quantity of gas it would be able to deliver (R. 1052), and 
his finding that “Southern is able and willing to construct 
the facilities and to render the service proposed” (R. 
1054), are meant “to imply that some real public service 
obligation is being taken on”, are “distorted and mislead¬ 
ing” in their implications (Pet. Br., p. 34), and, therefore, 
give support to “ultimate conclusions which are * * * 
contrary to the evidence; * * * unsupported by the evi¬ 
dences (sic ); * * * in disregard of pertinent evidence; and 
* * * inadequate justification for granting this applica¬ 
tion.” (Pet. Br., p. 38). 

This is nonsense. The findings mentioned plainly imply 
nothing more than what they clearly state, as even a cursory 
reading of the examiner’s decision abundantly shows. Pe¬ 
titioners’ argument stems from a gross misunderstanding 
of the evidence and the nature of the service to be ren¬ 
dered. 

Of course, the unused capacity in Southern’s lines which 
will be available for delivery of gas to Plant Urquhart 
may diminish in the future but only if capacity is not in¬ 
creased. This qualification, which petitioners ignore, is 
plainly expressed at pages 4 and 5 of Southern’s applica¬ 
tion, upon which petitioners rely in support of their asser¬ 
tion. Moreover, Southern’s witness, Mr. Ivey, testified (R. 
42-44) that increased requirements of other customers, 

7 Petitioners also imply (Pet. Br., p. 33) that the examiner failed to find 
that “ [u]nder limited circumstances of price adjustment between gas and 
competing fuels, Generating Company may escape the contracts; but the Ap¬ 
plicant will have 3 months notice to meet such conditions. ’ ’ However, thin 
is untrue since the examiner adequately and clearly described, on page 4 of 
his decision (B. 1053), the contract provision mentioned. 
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which might utilize in part presently unused capacity now 
available for service to Plant Urquhart, probably would 
not develop for three or four years and that if additional 
capacity on the portion of Southern’s system which delivers 
gas to Plant Urquhart were needed in the future it could 
be easily supplied by the simple expedient of installing one 
additional compressor unit near Macon, Georgia. 8 

Again misinterpreting statements in Southern’s applica¬ 
tion, petitioners again seek to give the impression that 
Southern’s service to Plant Urquhart will be inadequate 
in the future by asserting that the portion of Southern’s 
system east of Bass Junction, Georgia was designed to sup¬ 
ply the firm gas requirements of Augusta and Savannah, 
Georgia and Aiken, Charleston and Columbia, South Caro¬ 
lina, which requirements, as they normally develop, will, in 
the future, fully utilize the capacity of Southern’s line. 
(Pet. Br., p. 5). But the statement in the application 
which petitioners cite (R. 936) refers, in specific terms, 
to peak day requirements and has no significance whatso¬ 
ever in relation to off-peak service such as is proposed for 
Plant Urquhart. 

Petitioners’ attack on the nature of the service to be 
rendered, on the ground that it is interruptible upon thirty 
minutes notice and will vary seasonally, completely misses 
the point that the contracting parties never contemplated 
that sufficient gas would be available to meet all of Plant 
Urquhart’s fuel needs; that the service was intended to 
meet only part of such needs, and that the purchaser knew 
that the service would vary seasonally and would be inter¬ 
rupted from time to time, but nevertheless desired to have 
it because of the considerable savings in fuel costs and 
other benefits (to be discussed infra ) which would result. 

It is obvious that Southern must and should give prece¬ 
dence to the firm gas requirements of its customers for 
resale to domestic and commercial consumers over the re- 


8 Petitioners perhaps should be reminded that, if the quantity of gas de¬ 
livered to Plant Urquhart is reduced, additional quantities of coal will be re¬ 
quired for the operation of the plant, thereby lessening their claimed injury. 
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quirements of customers such as Generating Company 
which are fully capable of using, and expect to use, other 
fuels during periods of curtailment of gas service. More¬ 
over, one of the principal reasons why any pipeline com¬ 
pany undertakes interruptible sales, of the character of the 
Urquhart sale, is to utilize more fully in off-peak periods 
the line capacity which it has provided to take care of peak 
domestic and commercial requirements which occur during 
cold weather when demands for heating gas are greatest. 
Only a fully interruptible sale to an industrial customer 
equipped to switch to a substitute fuel on short notice can 
serve this purpose. 

Furthermore, there is no record support for Petitioners ’ 
assertion (Pet. Br., pp. 9, 22) that Plant Urquhart’s fuel 
requirements will be greatest when curtailment of gas will 
be greatest. This assertion is based on a misinterpretation 
of the testimony of Generating Company’s witness, Dibble, 
who said that during 11 favorable water conditions”, not 
“weather” conditions as Petitioners state, the plant is 
used principally for peaking. (R. 273). Favorable “water” 
conditions, of course, do not occur during the winter when 
curtailment will be most severe. 

Concerning the subject of gas supply, the examiner 
stated that “Southern clearly has an adequate gas supply 
for the proposed service, and it is so found.” (R. 1056). 
This finding was supported by the following facts, proven 
by uncontroverted evidence which the examiner set out in 
his decision. (R. 1054-1056). 

In Docket No. G-1907, a previous certificate case, the 
Commission authorized Southern to increase the daily de¬ 
livery capacity of its system to 1,022,000 Mcf. This cer¬ 
tificate was supported by a finding that Southern had gas 
reserves sufficient to meet the requirements of a system of 
that size. Since the conclusion of evidence in that docket, 
Southern’s withdrawals of gas from its reserves have been 
substantially less than had been estimated, due to annual 
sales volumes not having developed as rapidly as had been 
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anticipated. The slowdown in the rate of sales is expected 
to continue through 1955 and 1956, with the result that by 
January 1, 1957 Southern will have withdrawn from its 
reserves 77.29 billion cubic feet of gas less than had been 
predicted in Docket No. G-1907. (R. 466-468). There¬ 

fore, this volume of gas, amounting to more than seven 
times estimated annual sales to Plant Urquhart, is avail¬ 
able for that service. 

Since this 77.29 billion cubic feet of gas would have been 
consumed by January 1, 1957 had the Docket No. G-1907 
estimates proven accurate, Southern’s sale of this quantity 
of gas could not diminish the reserves which the Commis¬ 
sion and Southern had expected, in Docket No. G-1907, to 
be available at that date to Southern’s other customers and 
which the Commission had found to be adequate. Based 
upon these considerations, the examiner concluded: 

“Therefore, even if Southern had added nothing 
to its reserves since the conclusion of the G-1907 pro¬ 
ceeding, it would have sufficient gas to supply Plant 
Urquhart for more than seven years without diminish¬ 
ing the total quantity of gas available for service to 
other customers. ” (R. 1055). 

Southern presented evidence, however, that it had 
added 48 billion cubic feet to the gas reserves it pre¬ 
viously had proven in Docket No. G-1907 (R. 478-481, 483- 
484, 585), bringing its total gas reserves available for the 
new service up to about 125 billion cubic feet, or more than 
11 times annual deliveries to Plant Urquhart. 

It was against this background of facts and careful find¬ 
ings that the examiner concluded (R. 1061) that the con¬ 
servation argument of the coal intervenors had little force 
“in view of Southern’s proof that it can supply the needs 
of Plant Urquhart for more than twice the primary contract 
term without diminishing the supply of natural gas avail¬ 
able to its other consumers”. The examiner’s reference 
obviously was to the supply which the Commission, in 
Docket No. G-1907, had anticipated would be available to 


Southern’s other customers at January 1, 1957, and which 
it considered adequate. 

On the question of Southern’s ability to finance its proj¬ 
ect, the examiner found: 

1 ‘There can be no reasonable question of its ability 
to do so.” (E. 1057). 

This finding was supported by Southern’s balance sheet 
and statement of income (R. 603-606), which showed cash 
on hand well in excess of the construction cost, and the 
testimony of its Assistant Treasurer (R. 451). 

The examiner also found (R. 1057) that the economic 
feasibility of Southern’s project was “clearly shown”, and 
cited in support of such finding the evidence relating to 
Southern’s prospective earqings from the Plant Urquhart 
sale, which he said had been shown to be $312,231 net per 
year. The examiner then carefully explained that this 
figure was arrived at by using, as cost of gas, Southern’s 
rate on file with the Commission for interruptible excess 
gas in its South Carolina rate zone. He then stated (R. 
1057): 

“The rate on file with the Commission, of course, is 
based upon a cost of service which includes a regu¬ 
lated return on system investment. Therefore, the 
$312,231 net annual operating revenues represent earn¬ 
ings in excess of a regulated return on all property 
involved in the service except the Plant Urquhart 
lateral .” [Emphasis supplied]. 

This finding is supported by Southern’s exhibit show¬ 
ing its estimated revenues, expenses and income from the 
proposed sale (R. 607-608) and the testimony of James H. 
White (R. 476-477). 

Petitioners allege (Pet. Br., pp. 5,36) that the net revenue 
to Southern from the Urquhart sale will be only $192,000 
per year because of a then proposed increase in Southern’s 
resale rates. This completely overlooks the fact that the 
estimate of net revenues was, and purported to be, a purely 


i 
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mathematical calculation in which it was assumed, for pur¬ 
poses of analysis, that the cost to Southern of the gas which 
Southern was to sell to Plant Urquhart would be the rate 
on file with the Commission which Southern was charging 
to its resale customers in its South Carolina rate zone. 
The actual cost at which Southern purchases gas is, of 
course, much lower. As the examiner pointed out, the re¬ 
sale rate used in the calculation reflected the full cost of 
rendering the service to Plant Urquhart, including a return 
on investment in all facilities used, except the cost of op¬ 
erating the 2.2 miles of pipe from Southern’s main line to 
that plant. 

Hence, the significance of the study upon which the find¬ 
ing was based clearly was that the service to Plant Urqu¬ 
hart would bear its full share of all costs properly attribut¬ 
able to it, including a return on system investment, and 
would yield revenues substantially in excess of such costs. 
Therefore, it is misleading for petitioners to suggest, as 
they do at page 36 of their brief, that there would be “an 
increase in gas cost to Southern * * • which would reduce 
the yield to $192,000 per year.” [Emphasis supplied] 9 

At pages 10 and 11 of his decision (R. 1059-1060), the 
examiner described in considerable detail the evidence 
relating to the benefits which would flow to Southern and its 
customers from the proposed sale and found: 

“In view of the foregoing, it is found that Southern 
needs the additional outlet for its interruptible gas, 
represented by the Plant Urquhart sale, in order to 
secure a greater diversification of off-peak load and to 
increase its system load factor, and that this, in turn, 
will react to the benefit of Southern’s customers by 
tending to decrease and stabilize its cost of service 
per Mcf of gas delivered. It, obviously, is undesirable, 
from the standpoint of gas consumers, that the pipeline 

9 Southern’s actual net revenues from the sale, computed on an incremen¬ 
tal basis, are shown by the two affidavits of James H. White which were 
filed with this Court in support of Southern’s answer to petitioners’ motion 
for a stay. Those affidavits show that Southern will net approximately 
$1,600,000 per year from the sale over and above all costs which would not 
be incurred if the sale were not made. 
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serving them have a high percentage of nnused capac¬ 
ity or be so greatly dependent upon one customer for 
market for its off-peak gas as Southern currently is. ,, 
(R. 1060-1061). 

Petitioners argue that this finding is unsupported by sub¬ 
stantial evidence considering the record as a whole (Pet. 
Br., pp. 34-35), on the ground that it is an overstatement of 
Southern’s case and that the Commission could not have 
reached a conclusion of need for added sales without con¬ 
sidering Southern’s financial condition. We shall outline, 
in reply, the uncontroverted evidence which supports the 
examiner’s finding. 

Southern’s witness, Ivey, sponsored exhibits (R. 623-632) 
which showed that Southern’s annual unsold capacity had 
steadily increased from 15,900,000 Mcf in 1950 to 72,600,000 
in 1954 and that during the same period annual load factor 
had dropped from 89.82% in 1950 to 78.91% in 1954. Simi¬ 
larly, the exhibits showed that the range between the 
monthly totals of sales in peak and off-peak periods had 
steadily increased. 

Southern’s witness, White, the assistant manager of its 
Sales and Rate Department, testified that the proposed sale 
to Generating Company would be beneficial to Southern’s 
resale gas purchasers for the reason that it would produce 
increased sales and revenues for Southern with a resulting 
lower average cost of service per Mcf, and that this would 
affect Southern’s rates in future rate proceedings in a 
manner beneficial to the rate-payers. He then explained 
how, under the Commission’s method of rate-making, an 
increase or decrease in load factor would increase or de¬ 
crease the cost of service per Mcf and affect resale rates. 
(R. 471). 

Petitioners attack the examiner’s conclusion that the in¬ 
crease in system load factor to be brought about by the 
Plant Urquhart sale would react to the benefit of South¬ 
ern’s customers, centering their attack on the fact that Mr. 
White was unable to state the dollars and cents effect on 
resale rates. 
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However, there can be no reasonable question that the 
examiner’s conclusion was fully justified on the obvious 
grounds that, since Southern’s resale rates are subject to 
regulation by the Commission and since the additional 
sales inevitably would tend to reduce Southern’s cost of 
service per Mcf of gas delivered, the result ultimately 
would be reflected in either a rate decrease or in minimizing 
any future rate increase. Such benefits were not stated 
in dollars and cents, as indeed they could not be without 
postulating a complete rate case. 

Mr. White also testified (R. 472-476) to Southern’s re¬ 
cent loss of some 16 million Mcf of annual sales to the 
Georgia Powder Company, v'hich is described on page 10 of 
the examiner’s decision (R. 1059). He said that in 1953 
Southern, directly, and indirectly through Atlanta Gas 
Light Company, sold about 30 million Mcf of gas for use 
by Georgia Powder Company in its Arlrwright and Yates 
plants and that the power company had reduced its pur¬ 
chases to contract minima of 14 million Mcf because of 
coal competition. 

Mr. White said that the curtailment of gas purchased 
by Georgia Power Company illustrated “the danger to 
Southern of being so greatly dependent upon sales to one 
customer and the great desirability of Southern’s obtain¬ 
ing additional large outlets for its interruptible gas”, such 
as would be provided by the Plant Urquhart sale. (R. 475). 
He testified that there was no other available outlet for 
interruptible gas comparable to the proposed sale to Plant 
Urquhart. (R. 476). 

The foregoing evidence certainly must be considered to 
be “substantial”. It was presented by responsible offi¬ 
cials of Southern and there was no cow^ra-evidence. Fur¬ 
thermore, the examiner was fully justified in drawing from 
it the inferences embodied in his conclusion which we have 
quoted. Indeed, such inferences are inescapable. 

At pages 12 to 16, inclusive, of his decision (R. 1061- 
1065) the examiner discussed the evidence relating to the 
benefits which w’ould result to Generating Company from 


25 


using natural gas and the conflicting evidence, concerning 
Generating Company’s probable monetary savings, which 
was presented by the coal intervenors. He accepted as 
reliable the estimate of Mr. G. L. Dibble, Generating Com¬ 
pany’s production manager, that the use of natural gas 
at Plant Urquhart would result in annual savings of ap¬ 
proximately $393,000 per year (R. 491-494, 498-501), and 
found that the savings realized would be passed on to Gen¬ 
erating Company’s three customers under existing contract 
provisions (R. 1062,1064). 

These annual savings to Generating Company’s cus¬ 
tomers will be on the order of $100,000 to Georgia Power 
Company, $225,000 to South Carolina Electric & Gas Com¬ 
pany and $75,000 to the duPont Company for the Atomic 
Energy Commission. (R. 496-497). 

The examiner found that “[t]he savings to Georgia 
Power Company and South Carolina Electric & Gas Com¬ 
pany should eventually redound to the benefit of the con¬ 
sumers of electricity which they distribute.” (R. 1062). 

Except for the finding that the savings realized will be 
passed on by Generating Company to its three customers, 
all of these findings are challenged by petitioners (Pet. Br., 
pp. 7-8, 37-38), who contend that the evidence of the coal in¬ 
tervenors impairs the validity of Generating Company’s 
estimates of savings and that there was no proof that any 
savings would be passed on by Georgia Power Company 
and South Carolina Electric & Gas Company to ultimate 
consumers of electricity. 

As to petitioners’ first point, it should be sufficient to 
point out that the decision shows that the examiner weighed 
at very considerable length the conflicting evidence con¬ 
cerning the amount of savings reasonably to be antici¬ 
pated and concluded that Generating Company’s estimate 
was the more reliable. In such a situation, the Court 
should not undertake to substitute its judgment as to the 
weight of the evidence for that of the finder of the facts. 
U. S. ex rel. Chapman v. F. P. C. (C. A. 4,1951), 191 F. 2d 





796, 808, aff’d. 345 U. S. 153,171, and NLRB v. Dinion Coil 
Co. (C. A. 2, 1952), 201 F. 2d 484, 490, where the Court 
in the latter case said: 

“* * * we surely may not upset the Board when 
it accepts a finding of an Examiner which is grounded 
upon (a) his disbelief in an orally testifying witness’ 
testimony because of the witness’ demeanor or (b) the 
Examiner’s evaluation of oral testimony as reliable, 
unless on its face it is hopelessly incredible—cf. Gin- 
dorff v. Prince, 2 Cir., 189 F. 2d 897—or flatly con¬ 
tradicts either a so-called ‘law of nature’ or undis¬ 
puted documentary testimony—cf. Orvis v. Higgins, 2 
Cir., 180 F. 2d 537.” 

As to the examiner’s conclusion that the savings to the 
two electric distributing companies should eventually re¬ 
dound to the benefit of the consumers of their electricity, 
suffice it to say that both the Federal Power Act and 
the Natural Gas Act are bottomed on the fundamental 
legislative assumption that reasonable wholesale rates will 
be reflected in reasonable retail rates. 10 The electric rates 
of both utilities are subject to regulation by State public 
service commissions. If it cannot be assumed, in such 
cases, that savings in costs by such utilities will benefit 
their customers, then enactment of the rate provisions of 
both the Federal Power Act and the Natural Gas Act, 
which control wholesale rates only, “was an exercise in 
futility.” FPC v. Interstate Natural Gas Co., 336 U. S. 
577, 581. Direct proof that reduced wholesale rates will be 
reflected in retail rates is unnecessary. Instead, it is sup¬ 
plied by statutory presumption. 

The record shows that, in addition to the savings in fuel 
costs, Generating Company will benefit in still other ways 
from commencement of gas service. Mr. Dibble testified 
that Generating Company was “anxious” to have dual 
sources of fuel supply for its boilers; that the availability of 

10 Report of Committee on Interstate Commerce on S. 2796, Report No. 
621, 74th Cong., 1st Session; Report of Committee on Interstate and Foreign 
Commerce on H. R. 6586, Report No. 709, 75th Cong., 1st Session. 
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both gas and coal would place Plant Urquhart “in a very 
good situation insofar as continuity of fuel supply is con¬ 
cerned ”; and that, since a substantial portion of the plant’s 
energy output is furnished to the Atomic Energy Commis¬ 
sion and other governmental installations, “any curtail¬ 
ment of our operations would have an adverse effect on 
the availability of additional power requirements made 
necessary by national defense.” “We certainly realize”, 
he continued, “that the unsettled international situation 
might well, at any time, give birth to an emergency which 
would tremendously restrict the availability of rail trans¬ 
portation, as well as coal supply.” (R. 495-496). 

He testified also that reliance on coal as the sole, or 
even principal, fuel at Plant Urquhart carried with it 
“many difficulties”, among which were “the question of 
developing additional land areas adjacent to the plant for 
storing coal; the cost of storing and rehandling coal; the 
cost of coal shrinkage and inventory while in storage; and 
the constant fire hazard always involved”, as well as the 
“hazards of strikes and emergencies of other sorts, either 
on the part of coal producers or on the part of the rail¬ 
roads.” (R. 496). 

As against these facts favorable to authorization by 
the Commission of the proposed service, petitioners pre¬ 
sented the evidence which the examiner described at pages 
8 to 10 of his decision in the following paragraphs (R. 
1057-1059): 

“The only issue of any moment in this case is 
whether the proposed service is required by the public 
convenience and necessity. The coal, railroad and 
labor interests contend to the contrary and introduced 
evidence to show the expected loss to them in coal sales 
and railroad revenues. In addition, the coal and labor 
intervenors presented evidence attacking Generating 
Company’s estimates of the savings which would result 
to it from natural gas service to Plant Urquhart. * * * 
“In view of the findings made hereinafter, sustain¬ 
ing in major part the contentions of Southern and 
Generating Company, the claims of economic detriment 


pressed by the coal, labor and railroad intervenors 
can be disposed of without extensive discussion since 
such claimed detriment is far outweighed by the pub¬ 
lic benefits which will result from use of natural gas 
at Plant Urquhart. 

“The record shows that gas will displace approxi¬ 
mately 347,000 tons of coal annually at Plant Urquhart 
after commencement of operation of the third gene¬ 
rating unit. The evidence shows that such coal will 
cost in the neighborhood of $4 per ton at the mine, but 
no effort was made to show the decrease in net reve¬ 
nues to mine owners which would actually result from 
this diminution in business, or the specific effect of 
the loss on sales or mine employment. Similarly, the 
record shows that the railroads will lose gross reve¬ 
nues equal to the coal tonnage displaced by gas times 
the freight rate per ton, which rate is somewhat in ex¬ 
cess of $4, but the railroad intervenors made no at¬ 
tempt to show the actual net loss to them in operat¬ 
ing revenues. 

“Testimony of a general nature vras introduced by 
the coal intervenors to the effect that the coal indus¬ 
try, both nationally and in the area from which Plant 
Urquhart draws its supply of coal, is in a depressed 
financial condition. 

“The railroad intervenors presented evidence show¬ 
ing how the loss in revenues would be distributed 
among the various roads handling traffic to Plant Urqu¬ 
hart, and the record contains evidence of a general 
nature to the effect that a modernization program 
being conducted by the Charleston & Western Carolina 
Railway may be retarded by such loss of revenue. 
This latter result, however, appears to be far from 
certain. 

“Evidence also was received showing the country’s 
total natural gas reserves and the diminishing life of 
those reserves, figured in terms of increasing gas con¬ 
sumption.” 

Petitioners do not contest the examiner’s findings con¬ 
cerning the extent of the displacement of coal by gas or 
the gross revenues which petitioners would receive were 
the displaced coal sold and transported to Plant Urqu- 
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hart. They do complain, however, of the examiner’s con¬ 
clusion that “such claimed detriment is far outweighed 
by the public benefits which will result in the use of natural 
gas at Plant Urquhart.” Since this is a matter not re¬ 
lating to substantiality of evidence, but rather to the cor¬ 
rectness of the Commission’s ultimate conclusion that 
public convenience and necessity required authorization 
of the service Southern proposed, we shall defer discus¬ 
sion of it to the next section of our brief. 

The argument of petitioners that the examiner’s findings 
of injury to them are inadequate and constitute a failure 
to consider their evidence (Pet. Br., “Statement of Ques¬ 
tions”, and pp. 30, 32) will be discussed in the section of 
our argument devoted to consideration of adequacy of the 
findings. 

Respecting the examiner’s statement that no attempt 
was made by the railroad intervenors to show the net loss 
to them, petitioners say that this “is simply not true” 
(Pet. Br., p. 29), but fail to cite any evidence which pur¬ 
ports to show the expected net loss. 

Moreover, when confronted on cross-examination with 
the fact that the railroad exhibits showed prospective loss 
of only gross revenues, Ben H. Brown, traffic manager of 
the Charleston & Western Carolina Railway Company, 
stated (R. 169): 

“Under railroad accounting practices, I do not think 
it would be possible to subtract the cost on a given 
commodity * * 

Then the following occurred: 

“Q. In other words, Mr. Brown, your accounting 
procedures just don’t permit you to break down the 
cost attributable to the shipment of coal, but those 
costs nevertheless exist! 

“A. That is right. 

“Presiding Examiner: There is an element of cost, 
but the point you are making is that the accounting 
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does not permit you to say how much it should be sur¬ 
charged? 

“The Witness: That is correct, yes, sir.” 

Petitioners tacitly admit that they did fail, as the ex¬ 
aminer found, to show the net loss to the coal intervenors, 
stating: 

“It would have required bringing in numerous books 
and records of several coal companies and several 
witnesses to testify concerning the potential net loss 
in revenue.” (Pet. Br., p. 30). 

Is this too great a burden? 

Next, petitioners attack the examiner’s statement that 
the possible retardation of the C&WC modernization pro¬ 
gram “appears to be far from certain” (Pet. Br., pp. 29- 
30), and seek to relate the examiner’s comment to their 
claim that they did not know what the actual displacement 
of coal by gas would be and, therefore, could not compute 
their precise loss of revenues and its effect on the modern¬ 
ization program. Calling attention to the difference be¬ 
tween the estimates, in Southern’s application and in the 
testimony of its witness, Ivey, of the quantity of gas which 
would be delivered to Plant Urquhart, they say that “[i]t 
is arbitrary, preferential and in conflict with the evidence 
to refer to the evidence of one party as ‘far from certain’ 
when such uncertainty is necessarily contingent upon the 
estimates and uncertainties of the moving party.” 

But this mistakes the examiner’s meaning. What he 
obviously was referring to was not any uncertainty in the 
amount of the probable revenue loss to the railroad, (South¬ 
ern^ final estimate of gas deliveries had been presented 
prior to the testimony of the railroad witness, Brown, and, 
therefore, was known by petitioners at the time he testi¬ 
fied) but, rather, to the disclosures by Mr. Brown that the 
modernization program was commenced in 1951—at least 
two years prior to the receipt of any revenues attributable 
to coal deliveries to Plant Urquhart—and quite apparently 
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had little or no specific dependence upon revenues from 
that business. 

This state of affairs is shown clearly by the following 
colloquies: 

“Q. Mr. Brown, as I understand it, you started de¬ 
livering coal to Plant Urquhart in October, 1953. 

“A. Yes, sir. 

“Q. Inasmuch as your modernization program was 
launched in 1951, am I correct in my assumption that 
it was based upon revenues as they were being received 
then by the railroad and [was] not in contemplation 
of the Plant Urquhart revenues? 

1 ‘A. Mr. Tarver, our modernization program has 
followed the course of our revenues, let us say, to the 
extent money has been made available to us. 

“Q. But you had enough money and enough reve¬ 
nues in 1951 to commence that program, and that was 
before you were receiving any revenues from Plant 
Urquhart? 

“A. That is correct, yes, sir. 

“Q. Or approximately two years before? 

“A. Yes, sir. (R. 162-163) 

• • * 

“Q. Did you not in your prepared testimony, which 
is Exhibit No. 7, refer to competition with other rail¬ 
roads, for instance, for overhead, as one of the limit¬ 
ing factors upon revenues available to C&WC? 

“A. Yes, sir. One of the limiting factors or one 
of the factors making for uncertain revenues of C&WC, 
or unstable revenues, sir. 

“Q. So that your testimony is really as to a ques¬ 
tion of competition among railroads and competition 
here with gas. It is an economically competitive situa¬ 
tion? 

“A. That’s right. 

“Q. It is possible that you might win out in your 
competition with other railroads for freight and main¬ 
tain your monetary position. 

“A. It is possible, and then also, Mr. Poland, for 
reasons that I endeavored to illustrate in my testi¬ 
mony, because of circumstances wholly beyond our 
control, we might lose substantial volumes of traffic 
and substantial amounts of revenue. 
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“Q. That assumes on the basis that all railroads 
might lose that revenue. 

“A. Yes, sir.” (R. 171-172). 

As to the slight discrepancies, referred to by petitioners, 
in the figures relating to the quantities of gas and coal to 
be used at Plant Urquhart, this was simply explained by 
Generating Company’s witness, Dibble, as due to revisions 
he made, in the light of additional experience, in his origi¬ 
nal forecasts of the quantity of energy which would be 
generated at the plant, which forecasts, of course, affected 
the estimates of the amount of gas which would be used 
to generate that electricity. (R. 82-84). 

Finally, petitioners admit (Pet. Br., p. 31) that the testi¬ 
mony of the coal intervenors, vrhich purported to show 
that the coal industry was in a depressed financial condi¬ 
tion, was of “a general nature”, as the examiner found. 

In this section of our brief we have attempted to cull 
from petitioners’ brief every claimed instance of a finding 
of fact unsupported by substantial evidence and to show, 
beyond peradventure of a doubt, that each such finding, as 
well as all other findings of fact in the decision, are amply 
supported by substantial evidence on the record as a whole. 
We respectfully submit that we have done so. 

B. The Commission's conclusion that the 

proposed service was required by the public 
convenience and necessity was well within 
the ambit of its discretion and was correct 

As we have shown, the examiner specifically found, as 
to Southern, that the Plant Urquhart sale will— 

(1) furnish substantial additional revenues, 

(2) provide a needed diversification of off-peak load, 

(3) increase system load factor, and 

(4) react to the benefit of customers by tending to de¬ 
crease and stabilize cost of service per Mcf of gas 
delivered. (R. 1060). 
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Elaborating on these findings he also found that “[i]t, 
obviously, is undesirable, from the standpoint of gas con¬ 
sumers, that the pipeline serving them have a high per¬ 
centage of unused capacity or be so greatly dependent upon 
one customer for market of its off-peak gas as Southern 
currently is.” (R. 1060-1061). 

As to Generating Company, the examiner found that— 

(1) it would save about $393,000 per year in fuel costs 
(R. 1061,1064), 

(2) such savings would be passed on to its three cus¬ 
tomers, and 

(3) the savings to Georgia Power Company and South 
Carolina Electric & Gas Company should eventually 
redound to the benefit of the consumers of the elec¬ 
tricity which they distribute (R. 1062). (The record 
shows there are about 650,000 such consumers, in¬ 
cluding numerous defense and governmental installa¬ 
tions. (R. 488-489)). 

Additionally, he found that, should future coal competi¬ 
tion force down Southern’s price, Generating Company 
and its consumers would be the gainers, and, even should 
coal supplant gas service at some future time, “it is rea¬ 
sonable to assume” that the reduction in delivered price 
of coal, “which alone is likely to make such event pos¬ 
sible”, will occur by reason of the competition of natural 
gas. He pointed out that “[a]gain, Generating Company 
and the public which it serves would profit.” (R. 1064- 
1065). 

All of the above findings were based on substantial evi¬ 
dence considering the record as a whole. By its affirmance 
of the examiner’s decision the Commission adopted such 
findings, which, certainly, was well within its competence 
as the finder of the facts and within its reasonably exer¬ 
cised administrative discretion as a body of experts operat¬ 
ing in a specialized field. 


I 
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And, in addition to these specific findings are the addi¬ 
tional benefits to Generating Company, shown by uncon- 
troverted evidence, which we describe, supra, at pages 26-27. 

Were there no evidence of injury to petitioners and no 
claimed issue relating to conservation of natural gas, there 
could be no question that the considerations set out in the 
findings relating to Southern and Generating Company, not 
only provided the Commission with a rational basis for its 
ultimate finding of public convenience and necessity, but 
compelled such finding. 

Is this situation changed by petitioners ’ showing of finan¬ 
cial injury resulting from the lawful competition of nat¬ 
ural gas with coal and their contention that conservation 
requires denial of the use of gas under Plant Urquhart’s 
boilers? We think not, and respectfully submit that this 
Court agreed with us in National Coal Association, et al. 
v. FPC, 89 U. S. App. D. C. 135, 191 F. 2d 462, a case pre¬ 
cisely in point. There the Court stated (p. 140 of 89 U. S. 
App. D. C.): 

“Coming now to the merits, petitioners say that be¬ 
fore the Commission can grant a certificate of neces¬ 
sity, it must consider as separate and independent 
elements (1) the effect of issuance of the certificate 
upon competing fuels and transportation and related 
labor interests, and (2) the relation of the project to 
conservation of natural gas. Although considerations 
such as those suggested by petitioners may well be 
part of the complex out of which the Commission’s 
judgment as to ‘public convenience and necessity’ 
arises, they are nowhere made standards governing 
the issuance or denial of certificates. Even if the 
Act be construed to confer a right upon competing 
fuels and transportation to participate in Commission 
proceedings and to vindicate the public interest on re¬ 
view, it does not follow that the interests of such 
groups in retention of markets may bar issuance of 
a certificate found to satisfy the explicit criteria fur¬ 
nished by Section 7(e) of the Act. That section pro¬ 
vides : * * * • a certificate shall be issued * * * if it is 
found that the applicant is able and willing properly 
to do the acts and to perform the service proposed and 
to conform to the provisions of this chapter and the 
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requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service * * * is or 
will be required by the present or future public con¬ 
venience and necessity * * V The Commission found 
that the certificate applicant ‘is able and willing prop¬ 
erly to do the acts and to perform the service pro¬ 
posed ’ and further, that the proposed construction and 
operation ‘are required by public convenience and 
necessity.’ These findings satisfy the statutory re¬ 
quirements and ‘if supported by substantial evidence, 
shall be conclusive.’ ” [Footnotes omitted] 

In FCC v. Sanders Brothers Radio Station, 309 TJ. S. 
470, cited in National Coal Association, et al. v. FPC, the 
Supreme Court reversed a decision of this Court 11 which 
had held that the Commission, in a radio license case, 
should have considered, and made findings on, the issue of 
economic injury to a competing radio station. The Su¬ 
preme Court pointed out that “ [p]lainly it is not the pur¬ 
pose of the Act to protect a licensee against competition 
but to protect the public” (p. 475) and stated: “We con¬ 
clude that economic injury to an existing station is not a 
separate and independent element to be taken into con¬ 
sideration by the Commission in determining whether it 
shall grant or withhold a license.” (p 476). 

Similarly, nowhere in the Natural Gas Act is stated a 
purpose to protect against competition. On the contrary, 
the certificate provisions of the Act specifically provide 
that they shall not be construed as a limitation on power 
of the Commission to grant certificates for service to an 
area already being served by another natural-gas com¬ 
pany. 12 It logically follows that it is not the purpose of 
the Act to protect coal and railroad interests from gas 
competition. Cf. Panhandle Eastern Pipe Line Co. v. FPC, 
83 U. S. App. D. C., 297, 300, 169 F. 2d 881, 884, where 
this Court said: “*** nothing in the Natural Gas Act sug¬ 
gests that Congress thought monopoly better than competi¬ 
tion or one source of supply better than two # * 


1170 App. D. C. 297, 106 P. 2d 321. 
12 Sec. 7(g). 
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Department of Conservation of Louisiana, et al. v. FPC, 
148 F. 2d 746, further supports our contention that the 
Commission was entitled to give such consideration as it 
chose to the issue of conservation, but need not treat it 
as a separate and independent element. In that case, the 
Court stated: 

‘‘If, therefore, we assume, as the petitioners insist 
we should, that it was part of the Commission’s 
duty to consider, as one of the underlying facts to he 
determined, whether the gas being taken is for inferior, 
and, therefore, wasteful uses, we should still, upon 
this record, have to decline to hold that, in exercising, 

the Commission has abused, its powers under the Act. 

* * * 

“Petitioners do not point us to, and we have found 
no guiding language in the Act or in any decision con¬ 
struing it, which supports this view or, indeed, points 
in this direction.” (p. 750). 

Indeed, the Commission has frequently recommended to 
Congress that the Natural Gas Act be amended to provide 
specifically for control by the Commission of the end-use 
of natural gas. Thirty-third Annual Report of the Federal 
Power Commission (1953) p. 154; Thirty-second Annual 
Report of the Federal Power Commission (1952) p. 152. 
But this repeated recommendation has never been enacted 
into law by Congress. 

Similarly, the Staggers Bill (H.K. 4943), actively sup¬ 
ported by the National Coal Association in the last session 
of Congress, 12 * proposed that the effect upon competing 
fuel industries and upon conservation be added to the Act 
as standards in determining whether public convenience 
and necessity requires the issuance of a certificate under 
Section 7. The Bill was defeated in Committee. 121 * Cf. Col- 
gat e-Palmolive-Peet Co. v. NLRB, et al., 338 U. S. 355, 
363-4. 

12 a Hearings before Committee* on Interstate and Foreign Commerce on 
H. R. 4560, 84th Cong., 1st Sess., pp. 1098-1101, 1107-13. 

12 b Report of Committee on Interstate and Foreign Commerce, Report No. 
992, 84th Cong., 1st Sess., p. 108. 


37 


Kentucky Natural Gas Corporation v. FPC, et al., 159 
F. 2d 215, presented a competitive situation somewhat 
analogous to the instant case. There, Central Illinois 
Public Service Company and Kentucky Natural Gas Cor¬ 
poration filed mutually exclusive certificate applications. 
The Commission granted the application of Central Illi¬ 
nois and denied that of Kentucky Natural. The latter had 
contended, inter alia , that it had been satisfactorily sup¬ 
plying the territory concerned for a number of years and 
that its ability to render adequate service at reasonable 
rates in the remaining area would be jeopardized by the 
consequent loss of sales to Central Illinois. The Court 
agreed that ‘‘Kentucky Natural presented to the Commis¬ 
sion several factors favorable to its application” but con¬ 
cluded that “* * * the failure of the Commission to 
consider them decisive in the matter is not grounds for 
setting aside the Commission’s order. The Commission 
was empowered to consider other factors favorable to 
Central Illinois of more controlling importance.” (p. 218). 

So also, in the instant case, the Commission was em¬ 
powered to consider the factors favorable to Southern and 
Generating Company and their consumers of more con¬ 
trolling importance than the prospect of economic injury 
to the coal and railroad interests. It is such a determina¬ 
tion as this which carries “the authority of expertness 
which the courts do not possess and, therefore, must re¬ 
spect.” Universal Camera Corp. v. NLRB, 340 U. S. 474, 
488. 

At page 39 of their brief, petitioners refer to the deci¬ 
sion of a presiding examiner of August 16, 1955 in Docket 
No. G-2409, re Northern Natural Gas Company, in sup¬ 
port of their argument that the Commission improperly 
concluded that the conservation issue was of little im¬ 
portance in this case. However, that examiner’s decision 
has not been adopted by the Commission, which has called 
for oral argument concerning it. 18 

Petitioners note that there is no evidence that Southern 
is faced with “marginal revenues”. (Pet. Br., p. 35). It 

13 Order issued November 23, 1955. 
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would, indeed, be a novel test of public convenience and 
necessity if fuel sales are to be awarded to the company 
which has the least satisfactory current earnings. 

Petitioners repeatedly assert in their brief (pp. 25, 40, 
41, inter alia) that a case of this sort requires a 11 positive 
showing of consistency with the public interest”, as if to 
imply that something more is needed here than is neces¬ 
sary to support other types of administrative findings. 
The quoted phrase is lifted from Cia Mexicana de Gas, 
S.A., v. FPC, 167 F. 2d 804, 806. (Pet. Br., p. 24). But the 
Court’s use of the phrase did not carry the significance 
which petitioners impute. It was nothing more than em¬ 
phasis on the fact that an export permit under Section 3 
of the Act, which was the subject matter of that case, 
must be issued unless the Commission makes a negative 
finding that the exportation will not be consistent with the 
public interest, while Section 7(e) provides for the issu¬ 
ance of a certificate on a positive finding that the proposed 
service is required by the public convenience and necessity. 
It is on this inapposite foundation that petitioners build 
their argument. 

Not only did the Commission’s finding of public con¬ 
venience and necessity have a rational basis, as we have 
shown, but it was clearly correct in the light of all the 
facts. 

Petitioners’ proof of the quantum of their injury was, at 
best, nebulous. Moreover, although use of natural gas at 
Plant Urquhart probably will result in the use of some 
347,000 fewer tons of coal, this quantity of coal and the 
gross revenues associated with its sale and delivery do not 
represent, in- toto, a loss to the coal and railroad interests. 
They admit (Pet. Br., p. 9) that 347,000 tons is the quantity 
related to the utilization of all three generating units and 
that their sales, up to the time of the hearings, had been 
considerably smaller. Indeed, any revenue which they will 
lose has been theirs for but short duration since the plant 
did not commence operation until December, 1953. 

Furthermore, as the examiner pointed out, there was no 
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evidence whatsoever relating to net revenue losses. Also 
there was absolutely no testimony even pointing to a con¬ 
clusion that the railroads or mine owners would be eco¬ 
nomically disabled from rendering adequate public service 
if they were deprived of the Plant Urquhart business. For 
example, the railroad witness, Brown, testified that loss of 
the Plant Urquhart business would not wipe out the net 
earnings of the C&WC Railroad (R. 526), the road most 
affected. And the clear effect of Mr. Brown’s direct testi¬ 
mony (R. 510-528), taken as a whole, was that the serious¬ 
ness of the impact of loss of the Plant Urquhart business 
on the company’s monetary position, would depend on fu¬ 
ture, unpredicted fluctuations in the volume of the rail¬ 
road’s other freight traffic. See also his admissions on 
cross-examination set out at pages 31-32, swpra, relating to 
competition by other railroads for the C&WC’s freight 
business. 

Petitioners argue, in effect, for a managed fuel economy 
in which free competition would play little or no part. 
Markets (except markets for coal) would be controlled with¬ 
out regard to efficiency or economic progress so as to 
assure maintenance of the coal and railroad industries at 
the level which they say is necessary in the national in¬ 
terest. 

The coal and railroad interests are asking that the pub¬ 
lic served by a public utility be penalized by forcing the 
utility to purchase a more expensive and less desirable fuel 
when a cleaner and cheaper one is available. 

It is just as unreasonable to interpose such an artificial 
governmental barrier against natural gas competition for 
fuel markets, as it would be to impede the more economical 
generation of electricity or the development of peacetime 
use of atomic energy because they may one day supplant 
other sources of power. If the needs of the railroads re¬ 
quire that pipeline transportation of natural gas be re¬ 
tarded, then the public should also logically be deprived of 
the benefits of commercial air line expansion, so that rail 
transportation might be protected against this normal en¬ 
croachment of progress. 
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As was stated by the examiner, suppression of competi¬ 
tion at the behest of these petitioners “is not a proper 
basis of denying the proposed service which will produce 
substantial benefits to the gas and electric consumers af¬ 
fected”. 

These special interests are seeking to throw around 
themselves the cloak of an alleged national interest at 
the expense, not of the nation, but of the natural gas in¬ 
dustry and of its consumers. Certainly, if the welfare of 
the nation requires help for the coal and railroad busi¬ 
nesses, the burden of providing help should be borne by 
all the taxpayers. 

As was stated by the President’s Materials Policy Com¬ 
mission : 

“The negative approach which seeks to cure the coal 
industry’s past ills by imposing artificial restrictions 
upon competing fuels is unacceptable.” (Report, Chap¬ 
ter 19, Vol. 1, p. 117). 

This record clearly shows that the hundreds of thousands 
of consumers of Generating Company’s electricity and of 
Southern’s gas stand to benefit from the service authorized 
by the Commission. It is no answer to say, as petitioners 
do (Pet. Br., pp. 8, 37), that the savings to each electricity 
consumer will be small. If such an argument had validity, 
a necessary corollary would be that any public utility should 
receive whatever rate increase it might apply for, since 
the impact on individual consumers would be small and 
the benefit to the utility great. But such a philosophy is 
foreign to the basic principles of utility regulation. 

C. The findings are legally adequate. 

Petitioners vehemently attack the examiner’s decision, 
and the Commission’s affirmance thereof, on the ground that 
detailed findings relating to their evidence were required 
by Section 8(b) of the Administrative Procedure Act and 
that, by not making such findings, the examiner failed to 
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consider their evidence. The decided cases refute this con- 
tion. 

National Coal Association v. FPC, supra, pp. 34-35, would 
seem dispositive of this issue. In that case, as in this one, 
the petitioners, relying on Section 8(b) of the Administra¬ 
tive Procedure Act, contended that the Commission erred 
in not adopting their proposed detailed findings relating to 
economic injury and in not stating its reason for rejecting 
each such proposed finding. 14 This Court, after holding 
that separate consideration by the Commission of the peti¬ 
tioners ’ claim of economic injury was not required, said: 

“We find no merit in the other objections urged by 
the petitioners. ,, 89 U. S. App. D. C., p. 140. 

Moreover, had the National Coal Association case not 
disposed of this issue in relation to the Natural Gas Act, 
FCC v. Sanders Bros. Radio Station, 309 U. S. 470, would 
seem to be conclusive by direct analogy. 15 

However, assuming arguendo that the Commission was 
required to make findings concerning petitioners ’ evidence 
of economic injury, which it was not, it has done so with 
sufficient specificity to meet the most exacting standard. 
Indeed, all of petitioners’ evidence is encompassed, in ulti¬ 
mate result, in the discussion at pages 8-10 of the ex¬ 
aminer^ decision. (R. 1057-1059). Neither the Admin¬ 
istrative Procedure Act nor any other authority requires 
the detailed statement of facts which do not support the 
finding made. 

_ / s 

n Pages 88 to 93, Brief of National Coal Association, et al., Case No. 
10,376. 

is At page 473, the Supreme Court stated: 

“We hold that resulting economic injury to a rival station is not in 
and of itself, and apart from considerations of public convenience, inter¬ 
est, or necessity, an element the petitioner must weigh, and as to which 
it must make findings, in passing on an application for a broadcasting 
license. ’ ’ [Emphasis supplied.] 

Cf. Capital Transit Co. v. TJ. 8., 97 F. Supp. 614, 620. 
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In Coyle Lines, Inc., et al. v. U. S., et al., 115 F. Snpp. 
272, 276, the Court said: 

“Section 8(b) of the Administrative Procedure Act 
does not require detailed or numbered findings of every 
subsidiary evidentary fact. So long as the agency 
makes clear the factual basis on which it has pro¬ 
ceeded, and the conclusions arrived at have a rational 
basis in those facts, the requirement of the Adminis¬ 
trative Procedure Act is satisfied. Norfolk Southern 
Bus Corp. v. U. S., D. C., 96 F. Supp. 756, affirmed 340 
U. S. 802, 71 S. Ct. 68, 95 L. Ed. 590.” 

So also in National Labor Relations Board v. Texas 
Smelting Co. (C.A. 5, 1941), 117 F.2d 86, 87, the U. S. 
Court of Appeals for the Fifth Circuit held: 

“It [the National Labor Relations Board] is not re¬ 
quired to set forth the conflicts in the evidence or to 
relate any facts which are contrary or immaterial to 
the finding made. When the ultimate findings are 
made, a presumption exists that they were made in 
accordance with the law. This presumption is not 
dissipated by the failure of the Board to relate all of 
the facts pertaining to the ultimate finding. 1 

i Cf. N. L. B. B. v. Waterman S. S. Corp., 309 U. S. 206, 60 S. Ct. 493, 
84 L. Ed. 704; N. L. B. B. v. Cherry Cotton Mills, 5 Cir., 98 F. 2d 444.” 


National Auto. Transporters Association v. U. S. (D. C. 
E. D. Mich., 1954), 121 F. Supp. 289, 290 meets precisely 
petitioners’ contention that the examiner failed to consider 
their evidence. There the Court stated: 

“Petitioners’ claim that because the Commission’s 
written decision did not specifically refer to the testi¬ 
mony of two witnesses such evidence could not have 
been considered by it, is a non sequitur. This con¬ 
clusion does not follow. A commission or a court in 
.its order or opinion rarely mentions all the evidence 
it heard, and there is no presumption that unless it 
does it must have failed to consider whatever evidence 
is not covered.” 
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To the same effect are WUlapoint Oysters, Inc. v. Ewing, 
Administrator, (C. A. 9,1949), 174 F. 2d 676, 689, cert. den. 
338 U. S. 860; Old Colony Furniture Co. v. U. 8. (D. C. 
Mass., 1951), 95 F. Supp. 507, 510. 

As the Supreme Court said in U. S. v. Pierce Auto 
Freight Lines, Inc., et al., 327 U. S. 515, “* # • the Com¬ 
mission is not compelled to annotate to each finding the 
evidence supporting it” (p. 529) and “* • * there can be 
no presumption that the Commission disregarded the pub¬ 
lic or any other interest, # * (p. 532). 

The requirement of Section 8(b) of the Administrative 
Procedure Act that the agency must state the basis of its 
findings and conclusions means nothing more than that 
“such findings and conclusions must be sufficiently related 
to the record as to advise the parties of their record 
basis.” Report of Committee on the Judiciary, Report No. 
752, 79th Cong., 1st Sess., Document No. 248, p. 210. 

This, and more, the examiner has done. 

CONCLUSION 

For all of the foregoing reasons, the petition should be 
denied and the Commission’s order affirmed. 

Respectfully submitted, 

H. D. McHenry, 

William S. Tarver, 

Attorneys for Southern Natural 
Gas Company. 

Arthur M. Williams, Jr., 

Harry A. Poth, Jr., 

Francis H. Casein, 

Attorneys for Southmm Carolina 
Generating Company. 
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APPENDIX 

The pertinent provisions of the Administrative Proce¬ 
dure Act of June 11, 1946, c. 324, 60 Stat. 237, 5 U. S. C., 
Section 1001, et seq., are as follows: 

Sec. 8. (b) Submittals and Decisions.—Prior to each 
recommended, initial, or tentative decision, or decision 
upon agency review of the decision of subordinate of¬ 
ficers the parties shall be afforded a reasonable oppor¬ 
tunity to submit for the consideration of the officers 
participating in such decisions (1) proposed findings 
and conclusions, or (2) exceptions to the decisions or 
recommended decisions of subordinate officers or to 
tentative agency decisions, and (3) supporting reasons 
for such exceptions or proposed findings or conclu¬ 
sions. The record shall show the ruling upon each such 
finding, conclusion, or exception presented. All deci¬ 
sions (including initial, recommended, or tentative de¬ 
cisions) shall become a part of the record and include 
a statement of (1) findings and conclusions, as well as 
the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented on the rec¬ 
ord; and (2) the appropriate rule, order, sanction, re¬ 
lief, or denial thereof. 

Sec. 10. (e) Scope of Review.—So far as necessary 
to decision and where presented the reviewing court 
shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold un¬ 
lawful and set aside agency action, findings, and con¬ 
clusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; 

(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 


45 


by the reviewing court. In making the foregoing de¬ 
terminations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial 
error. 

The pertinent provisions of the Natural Gas Act of June 
21, 1938, c. 556, 52 Stat. 821, as amended by Act of Febru¬ 
ary 7, 1942, c. 49, 56 Stat. 83; 15 U. S. C. 717-717w, are as 
follows: 

Sec. 7. (e) Except in the cases governed by the pro¬ 
visos contained in subsection (c) of this section, a cer¬ 
tificate shall be issued to any qualified applicant there¬ 
for, authorizing the whole or any part of the opera¬ 
tion, sale, service, construction, extension, or acquisi¬ 
tion covered by the application, if it is found that the 
applicant is able and willing properly to do the acts 
and to perform the service proposed and to conform 
to the provisions of the Act and the requirements, 
rules, and regulations of the Commission thereunder, 
and that the proposed service, sale, operation, con¬ 
struction, extension, or acquisition, to the extent au¬ 
thorized by the certificate, is or will be required by 
the present or future public convenience and neces¬ 
sity; otherwise such application shall be denied. The 
Commission shall have the power to attach to the 
issuance of the certificate and to the exercise of the 
rights granted thereunder such reasonable terms and 
conditions as.the^amnrcbnvenience and necessity may 
require. 

(g) Nothing contained in this section shall be con¬ 
strued as a limitation upon the power of the Commis¬ 
sion to grant certificates of public convenience and 
necessity for service of an area already being served 
by another natural-gas company. 

Sec. 19. (b) Any party to a proceeding under this act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the circuit court of appeals of the United States for 
any circuit wherein the natural-gas company to which 
the order relates is located or has its principal place 
of business, or in the United States Court of Appeals 
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for the District of Columbia, by filing in such court, 
within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such peti¬ 
tion shall forthwith be served upon any member of the 
Commission and thereupon the Commission shall cer¬ 
tify and file with the court a transcript of the record 
upon which the order complained of was entered. Upon 
the filing of such transcript such court shall have ex¬ 
clusive jurisdiction to affirm, modify, or set aside such 
order in wffiole or in part. No objection to the order 
of the Commission shall be considered by the court 
unless such objection shall have been urged before the 
Commission in the application for rehearing unless 
there is reasonable ground for failure so to do. The 
finding of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive. If any 
party shall apply to the court for leave to adduce ad¬ 
ditional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and 
that there were reasonable grounds for failure to 
adduce such evidence in the proceedings before the 
Commission, the court may order such additional evi¬ 
dence to be taken before the Commission and to be 
adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem 
proper. The Commission may modify its findings as 
to the facts by reason of the additional evidence so 
taken, and it shall file with the court such modified or 
new findings, which if supported by substantial evi¬ 
dence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of the origi¬ 
nal order. The judgment and decree of the court, af¬ 
firming, modifying, or setting aside, in whole or in 
part, any such order of the Commission, shall be final, 
subject to review^ by the Supreme Court of the United 
States upon certiorari or certification as provided in 
sections 239 and 240 of the Judicial Code, as amended. 
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public convenience and necessity”? 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,805 

Charleston & Western Carolina Railway Company, et al., 

PETITIONERS 


V. 

Federal Power Commission, respondent 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


BRIEF OF RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

This proceeding comes before this Court upon a joint 
petition filed by Charleston & Western Carolina Railway 
Company, et al., for review under Section 19 (b) of the 
Natural Gas Act [52 Stat. 831; 15 U.S.C. 717r (b)] 1 of an 
order of the Federal Power Commission (Commission) is¬ 
sued May 20, 1955, in its Docket No. G-2499, In the Matter 
of Southern Natural Gas Company . 2 
_ // 

1 For the convenience of the Court, pamphlet copies of the Nat¬ 
ural Gas Act are being lodged with the Clerk. 

2 The joint petitioners are: Charleston & Western Carolina Rail¬ 
way Company; Atlantic Coast Line Railroad Company; Carolina, 
Clinchfield and Ohio Railway; Carolina, Clinchfield and Ohio 
Railway of South Carolina; Louisville and Nashville Railroad 
Company; National Coal Association; United Mine Workers of 
America; and Fuels Research Council, Inc. In this brief they will 
be referred to collectively as “Joint Petitioners” or as they par¬ 
ticipated in the administrative proceeding as “Railroad Inter¬ 
veners” and “Coal Interveners.” 


( 1 ) 
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The order sought to be reviewed affirmed a decision of 
the presiding examiner issued February 4, 1955 in the pro¬ 
ceeding and authorized Southern Natural Gas Company 
(Southern) to construct and operate facilities for service 
of natural gas to South Carolina Generating Company (Gen¬ 
erating Company). Applications for rehearing filed by the 
Railroad Interveners and the Coal Interveners were denied 
by Commission order issued July 14, 1955 (R. 1233). The 
joint petition for review was filed on July 22,1955. 

The proceeding before the Commission arose upon an ap¬ 
plication of Southern Natural Gas Company, filed on July 
23, 1954 and supplemented on August 30, 1954, for a cer¬ 
tificate of public convenience and necessity authorizing the 
construction and operation of 2.2 miles of 8%-inch O.D. 
pipe line with appurtenant measuring and regulating fa¬ 
cilities for the purpose of delivering natural gas to Gen¬ 
erating Company’s Plant TJrquhart for use as boiler fuel 
in the generation of electricity. 3 In its application, South¬ 
ern proposed to deliver and sell up to a maximum of 60,000 
Mcf of natural gas per day to Generating Company on an 
interruptible basis. 

Plant TJrquhart, which is located at Beech Island, near 
North Augusta, South Carolina, is the only generating 
station of Generating Company, which is a subsidiary of 
South Carolina Electric & Gas Company. It is a newly 
constructed electric generating station, having been com¬ 
pleted in September, 1955, after issuance of the Commis¬ 
sion’s certificate order in this proceeding. The plant now 
has in operation three electric generating units, two with 
a rated capacity of 75,000 kw, and one with a rated capacity 
of 100,000 kw. The first 75,000 kw generating unit was 
placed in operation in December, 1953; the second in Feb- 

3 The sale by Southern to Generating Company will be a direct 
sale, not a sale for resale in interstate commerce. The rate for 
the sale is not subject to the regulatory jurisdiction of this Com¬ 
mission. For this reason, the certificate granted by the Commis¬ 
sion did not authorize the sale of gas to Generating Company, but 
only the construction and operation of the pipe line involved. 
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ruary, 1954, and the 100,000 kw unit was put on the line in 
September, 1955. The entire capacity of Plant Urqnhart 
is dedicated to the use of Generating Company’s three cus¬ 
tomers, which are its parent, South Carolina Electric & 
Gas Company, Georgia Power Company, and the duPont 
Company. The entire output of the duPont Company is, 
in turn, dedicated to the Savannah River Project of the 
Atomic Energy Commission. Long-term contracts allocate 
the capacity of Plant Urquhart as follows: South Carolina 
Electric & Gas Company, 145,000 kw; Georgia Power Com¬ 
pany, 75,000 kw; and for the Atomic Energy installation 
at Savannah River, 30,000 kw (R. 487-488). Prior to com¬ 
mencement of natural gas service coal was used as the basic 
fuel in firing the boilers for the two 75,000 kw units (R. 
487). The 100,000 kw unit was placed in operation at ap¬ 
proximately the same time that gas service was made avail¬ 
able. At the present time, pursuant to the Commission’s 
certificate order in this proceeding, the boilers of all three 
generating units use natural gas for the basic fuel. 4 

Plant Urquhart is strategically located on the Savannah 
River, close to load centers using electricity for domestic, 
commercial, and industrial uses, as well as in national de¬ 
fense installations, such as the Savannah River Project 
(R. 488-490). It is located adjacent to the Charleston & 
Western Carolina Railway which has built a spur track into 
the plant. In like manner it is situated near Southern Nat¬ 
ural Gas Company’s Macon-Aiken 16-inch transmission 
pipe line (R. 568). Although the first two 75,000 kw gen¬ 
erating units were originally designed to operate solely 
with coal as the basic fuel, they have been converted so 
that coal, gas, or fuel oil can be utilized as the primary fuel. 

4 Section 19 (c) of the Natural Gas Act provides that commence¬ 
ment of review proceedings under Section 19 (b) “shall not, unless 
specifically ordered by the Court, operate as a stay of the Com¬ 
mission’s order.” By order filed August 18, 1955, this Court denied 
Joint Petitioners’ motion for stay of the Commission order. South¬ 
ern is, therefore, now operating the facilities pursuant to a valid 
and effective order of the Commission. 
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The 100,000 kw generating unit was placed into initial op¬ 
eration capable of using any of the three fuels. 5 

Pursuant to a contract entered into between Southern 
and Generating Company on July 13, 1954, Southern pro¬ 
poses to deliver to Plant Urquhart up to a maximum of 
60,000 Mcf of natural gas per day (R. 610-622). However, 
this service for boiler fuel use will not infringe upon South¬ 
ern’s peak capacity, for the proposed service is fully in¬ 
terruptible at seller’s option (R. 613). Thus, during pe¬ 
riods of peak demand Southern’s entire transmission capac¬ 
ity will be available to supply Southern’s firm requirements 
customers. The service to Plant Urquhart will be ren¬ 
dered on an interruptible basis to use capacity which would 
otherwise be idle in off-peak periods. Southern will be 
able to supply the Generating Company’s requirements ap¬ 
proximately 320 days of the year, and annual, deliveries of 
natural gas will be approximately 10,072,300 Mcf (R. 459). 
During the period of approximately 45 days per year when 
Southern’s peak capacity will be utilized for its firm cus¬ 
tomers, Plant Urquhart will switch to coal, burning approxi¬ 
mately 92,000 tons annually (R. 500). 

The contract between Southern and Generating Company 
provides a rate of 27^ per Mcf for the first 15,000,000 Mcf 
delivered. The price is subject to downward revision upon 
a showing by Generating Company that the cost of gas, 
as fired at its plant, is more than the cost of any competi¬ 
tive fuel (except natural gas) which Generating Company 
could purchase for its entire fuel requirements for a period 
of not less than 12 consecutive months (R. 612). Under this 
escape provision, Southern has the opportunity to meet 
the competitive price by reducing its rate to equal the lower 
cost fuel. 

The contract also provides that after sale of the first 
15,000,000 Mcf, Southern may increase the price to Gen¬ 
erating Company to offset any increased field cost, but that 


5 Although all three units are capable of using fuel oil as a basic 
fuel, this possibility cannot be seriously considered under present 
conditions because of the high cost differential between fuel oil 
and gas or coal (R. 500). 
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if the price is increased more than 2^ per Mcf as a result 
of the increased field cost of gas, Generating Company, on 
notice to Southern, may discontinue purchase of gas and 
use any fuel other than natural gas for the fuel require¬ 
ments of the plant. Southern may prevent the discontinu¬ 
ance by agreeing that the price increase shall not exceed 
2^ per Mcf (E. 612-613, 616-617). The Generating Company 
is, therefore, in a position to take the cheapest fuel available 
to it. 

Importantly, Generating Company’s long-term contracts 
with South Carolina Electric & Gas Company, Georgia 
Power Company, and the duPont Company have fuel ad¬ 
justment clauses which pass the savings on to the three 
customers (R. 496). 

Charleston & Western Carolina Railway Company; At¬ 
lantic Coast Line Railroad Company; Carolina, Clinch- 
field & Ohio Railway; Carolina, Clinchfield and Ohio Rail¬ 
way of South Carolina; and Louisville & Nashville Rail¬ 
road Company (Railroad Interveners), and National Coal 
Association, United Mine Workers of America, and Fuels 
Research Council, Inc., (Coal Interveners), intervened in 
opposition to the issuance of the certificate to Southern 
(R. 1032,1036). Generating Company intervened in support 
of the application (R. 1027). At the hearing held on No¬ 
vember 9, 10, and 12, 1954, all parties were permitted full 
participation. 

The decision of the presiding examiner granting the cer¬ 
tificate of public convenience and necessity was issued on 
February 4, 1955 (R. 1049-1067). Exceptions to that de¬ 
cision were filed by the Railroad and Coal Interveners, who 
also moved to reopen the proceedings to present further 
evidence of the alleged economic injury resulting to them 
from certification of natural gas service to Plant Urquhart. 
The Railroad and Coal Interveners sought only to present 
further evidence of the adverse economic effect upon them. 
At the hearing held on November 9, 10, and 12, 1954, these 
parties had been given full opportunity to present this type 
of evidence. The motion to reopen was denied by order is¬ 
sued March 17, 1955 (R. 1151). By order issued May 20, 
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1955, the Commission affirmed the presiding examiner’s 
decision without a further opinion (R. 1152-1157). 

On May 27,1955, the Railroad Interveners filed a motion 
for stay of the Commission’s order pending application for 
rehearing. This stay was denied by order of the Com¬ 
mission issued June 17, 1955 (R. 1180). 

Rehearing was denied on July 14, 1955 (R. 1233), and 
the joint petition for review was filed on July 22, 1955. A 
motion for stay of the Commission’s order pending appeal, 
also filed by Joint Petitioners on July 22, 1955, was denied 
by this Court in an order filed August 18, 1955. 

SUMMARY OF ARGUMENT 

The Commission’s order issued May 20,1955, In the Mat¬ 
ter of Southern Natural Gas Company, Docket No. G-2499, 
affirming the presiding examiner’s decision issued Feb¬ 
ruary 4, 1955, was based upon explicit findings required by 
the Natural Gas Act. Further, subsidiary findings fully ex¬ 
plain the basis for the Commission’s ultimate conclusions. 
These findings are legally sufficient, satisfying all require¬ 
ments of the Natural Gas Act and the Administrative Pro¬ 
cedure Act. The effect of the certificate order upon competing 
economic interests and its relation to conservation of nat¬ 
ural gas are nowhere made standards governing the is¬ 
suance or denial of certificates, and specific and detailed 
findings thereon are not necessary. National Coal Asso¬ 
ciation v. F.P.C., 191 F. 2d 462, 467, 89 App. D.C. 135, 140 
(C.A.D.C. 1951). 

The statutory findings made by the Commission that 
Southern is able and willing to perform the proposed serv¬ 
ice and that the construction and operation are re¬ 
quired by public convenience and necessity are supported 
by substantial evidence. The proposed service will enable 
Southern to utilize idle capacity during off-peak periods, 
adding to its net operating revenues, increasing its system 
load factor, and reducing unit costs for all gas delivered. 
The proposed service will give Generating Company a dual 
source of fuel, providing a margin of safety in service to the 
Savannah River Project of the Atomic Energy Commis¬ 
sion and other national defense installations, as well as to 
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domestic and other users of electricity. At the same time, 

* this natural gas service will result in a savings in fuel costs, 
which will be passed on to Generating Company’s three 
customers. The benefits to Southern and to Generating 
Company can be achieved at a relatively small capital cost 
and far outweigh the economic detriment which Joint Pe- 
tioners claim will result to them from the institution of nat¬ 
ural gas service. 

All of the foregoing will be achieved without diminishing 
the life of the reserves otherwise available to Southern’s 
firm resale customers. 

ARGUMENT 

f The Natural Gas Act requires that a certificate of public 

j convenience and necessity must be based upon findings that 

the applicant is “able and willing properly to do the acts 
and to perform the service proposed * • * and that 

the proposed service * * * is or will be required by the 
> present or future public convience and necessity.” 6 Sec¬ 

tion 19 (b) of the Act provides that the “finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive.” 7 In affirming the decision 
of the presiding examiner, the Commission made these 
findings required by the statute, as well as subsidiary find- 

* ings. The reasoning by which it reached the ultimate 
findings was fully set forth. Examination of the record 
shows beyond question that the findings are supported by 
substantial evidence. Having assured itself that this is so, 
the Court’s function ceases, for it may not substitute its 
own view of what should be done for expert opinion of the 
Commission. Universal Camera Corp v. N.L.R.B., 340 U.S. 
474 (1951); United States v. Pierce Auto Lines, 327 U.S. 
515, 536 (1946). 

Having made the findings required by Section 7 (e) of 
the Natural Gas Act, and having fully explained the basis 
for those affirmative findings, the Commission’s order, sup- 
f ported by substantial evidence, is conclusive. National 

6 Section 7 (e), 56 Stat. 84 (1942); 15 U.S.C. 717f (e). 

7 Section 19 (b), 52 Stat. 831 (1938); 15 U.S.C. 717r(b). 
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Cool Association v. FJP.C., 191 F. 2d 462, 467 ; 89 App. D.C. 
135, 140; Willapoint Oysters v. Ewing, 174 F. 2d 676, 686- 
687 (C.A. 9,1949), cert, denied, 338 U.S. 860; P.U.C. of Con¬ 
necticut v. F.P.C., 205 F. 2d 116, 119 (C.A. 3, 1953); Coyle 
Lines v. United States, 115 F. Supp. 272, 275 (1953). 

Much of Joint Petitioners ’ argument is devoted to estab¬ 
lishing the admitted proposition that the Commission’s 
order to be valid must be based upon substantial evidence 
in the record considered as a whole, that there must be 
adequate findings, and that the findings should be supported 
by subsidiary reasons. The Commission has more than 
met these requirements in granting the certificate of public 
convenience and necessity to Southern {Infra, pp. 8-15). 

Joint Petitioners also contend that the Commission did 
not consider evidence of adverse effect of Southern’s pro¬ 
posal upon them and did not give adequate weight to con¬ 
servation of natural gas. Consideration of the evidence on 
those issues, with detailed findings, they urge must be ex¬ 
plicitly set forth in the Commission decision (Pet. Br. 24- 
32). They also contend that if consideration were given 
to the adverse effect upon them, a finding of public con¬ 
venience and necessity for the natural gas service would 
not be supported in substantial evidence (Pet. Br. 32-38). 
But there is substantial evidence to support those findings 
{Infra, pp. 15-21). 

1. The Findings Were Legally Sufficient. 

The Commission’s order issued May 20, 1955, of which 
review is sought here, affirmed, without further opinion, 
the decision of the presiding examiner issued on February 
4, 1955. It is necessary, therefore, to examine that deci¬ 
sion for the findings upon which the certificate is based. At 
the conclusion of the decision, which clearly sets forth the 
reasoning in support of the ultimate conclusions, it was 
found (R. 1066): 

• • • • • 

(3) Applicant is able and willing properly to do 
the acts and to perform the services proposed and to 
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conform to the provisions of the Natural Gas Act and 
the requirements, rules and regulations of the Com¬ 
mission thereunder. 

(4) The construction and operation of the facilities 
proposed by Applicant are required by the public con¬ 
venience and necessity, and a certificate therefor should 
be issued as hereinafter ordered and conditioned. 

• • • • • 


The decision makes clear the factual basis for the ulti¬ 
mate findings required by the Natural Gas Act. 8 The pre¬ 
siding examiner set forth in detail the rational basis for 
the finding that Southern is “able and willing” (R. 1054- 
1057) and for the finding that the proposed construction 
and operation is required by public convenience and neces¬ 
sity (R. 1057-1065). Joint Petitioners do not contest the 
ultimate finding that Southern is “able and willing” and 
apparently feel that the factual basis given as a guide pre¬ 
liminary to reaching that conclusion is of “no real signifi¬ 
cance” (Pet. Br. 34). Even though Joint Petitioners do 
not put Southern’s ability and willingnes directly in issue, 
the summarization of evidence supporting the finding is 
of significance in that it presents the basis for the statutory 
finding. Colorado-Wyoming Gas Co. v. F.P.C., 324 U.S. 
626, 634 (1945); P.U.C. of Conn. v. F.P.C., 205 F. 2d 116, 
119; N.L.R.B. v. State Center Warehouse & Cold Storage 
Co ., 193 F. 2d 156, 158 (C.A. 9, 1951). 

Approximately one-half of the presiding examiner’s de¬ 
cision, affirmed by the Commission, was devoted to a dis¬ 
cussion of the evidence supporting the finding of public 
convenience and necessity (R. 1057-1065). In summary, 
the presiding examiner found that the sale to Generating 
Company will yield to Southern $312,231 net revenues in 
excess of a regulated return on property in service (R. 
1059); that this added revenue will partially offset losses 

8 Findings 1 and 2 set forth the jurisdictional basis for the de¬ 
cision. No question is raised as to the Commission’s jurisdiction 
by any party to this proceeding. 
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in revenues suffered by Southern by a recent cut-back in 
sales to Georgia Power Company (R. 1059); that in addi¬ 
tion, the sale to Generating Company will diversify South¬ 
ern’s off-peak load and increase Southern’s load factor, 
and decrease its unit costs for all gas delivered (R. 1059- 
1060); that Southern could supply the estimated require¬ 
ments of Plant Urquhart for more than 10 years without 
diminishing the volume of reserves otherwise available to 
its resale customers (R. 1061); that the proposed natural 
gas service will result in annual fuel savings to Generat¬ 
ing Company of approximately $393,000, which will be 
passed on to Generating Company’s three customers (R. 
1061-1065) and presumptively to the ultimate consumers; 
and, importantly, that suppression of competition in favor 
of the Joint Petitioners is not a proper basis to deny an 
application which, if granted, would produce the foregoing 
benefits. 

Joint Petitioners, however, would require that the Com¬ 
mission make explicit and detailed findings concerning the 
effect of the proposed service upon their own competing 
economic interest and upon conservation of natural gas. 
No such burden rests upon the Commission and it cannot 
be required to annotate the contentions of competing in¬ 
terests who have intervened in the proceedings before it. 
F.C.C. v. Scmders Bros . Radio Station , 309 U.S. 470, 473; 
United States v. Pierce Auto Lines, 327 U.S. 515, 529; Na- 
tional Coal Association v. F.P.C., 191 F. 2d 462, 467; 89 
App. D.C. 135, 140; N.L.R.B. v. State Center Warehouse & 
Cold Storage Co., 193 F. 2d 156, 158. 

Although consideration of the economic effect upon com¬ 
peting interests “may well be part of the complex out of 
which the Commission’s judgment as to ‘public convenience 
and necessity’ arises, they are nowhere made standards 
governing the issuance or denial of certificates.” National 
Coal Association v. F.P.C., 191 F. 2d at 467. Economic 
injury to a competing interest is not in and of itself, and 
apart from considerations of public convenience and neces¬ 
sity, an element the Commission must weigh and as to 
which it must make findings in passing on an application. 
F.C.C. v. Sawders Bros. Radio Station , 309 U.S. 470, 473. 


The Supreme Court held in the Sanders case that if eco¬ 
nomic loss were a valid reason for refusing a license this 
would mean that the Commission’s function is to grant 
monopoly, contrary to the express purpose of Congress. The 
Court concluded, therefore, that economic injury to a com¬ 
petitor 11 is not a separate and independent element to be 
taken into consideration by the Commission in determin¬ 
ing whether it shall grant or withhold a license” (309 U.S. 
at 476 9 ). 

Economic loss to railroad and coal interests is not in 
itself a valid reason for refusing a certificate of public con¬ 
venience and necessity to a natural gas company. To give 
such an effect to the Natural Gas Act would be to stultify 
the natural gas industry, reserving all markets to compet¬ 
ing interests regardless of the public benefits to be derived 
from natural gas service. Obviously, such a result was not 
intended in enactment of the Natural Gas Act. 

The Joint Petitioners rely upon Section 8(b) of the Ad¬ 
ministrative Procedure Act (APA) 10 as authority for the 
proposition that the Commission must make detailed find¬ 
ings upon all requests therefor submitted by them concern- 

9 Significantly, the Supreme Court reversed the lower court, 
which had held that the Federal Communications Commission was 
required to make detailed findings of economic injury to compet¬ 
ing interests. See 106 F. 2d 321, 324-326, 70 App. D.C. 297, 
300-302. 

10 (b) Submittals and Decisions. —Prior to each recommended, 
initial, or tentative decision, or decision upon agency review of 
the decision of subordinate officers the parties shall be afforded 
a reasonable opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed findings and 
conclusions, or (2) exceptions to the decisions or recommended 
decisions of subordinate officers or to tentative agency decisions, 
and (3) supporting reasons for such exceptions or proposed find¬ 
ings or conclusions. The record shall show the ruling upon each 
such finding, conclusion, or exception presented. All decisions (in¬ 
cluding initial, recommended, or tentative decisions) shall become 
a part of the record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on the record; 
and (2) the appropriate rule, order, sanction, relief, or denial 
thereof. . 


i 
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ing their own interest (Pet. Br. 28, 39). Such an interpre¬ 
tation is unwarranted. The APA does not require the Com¬ 
mission to make a ruling or finding upon each exception 
of a party appealing from an examiner’s decision. Where 
the Commission’s order unmistakably informs the party of 
its rulings on the exceptions further particularity is not 
required. N.L.R.B. v. State Center Warehouse & Cold 
Storage Co., 193 F. 2d 156, 158. The Commission, in af¬ 
firming the decision of the presiding examiner, fully com¬ 
plied with the requirements of Section 8(b) of the APA. 
As we have previously shown, the decision of the presiding 
examiner includes the required findings and conclusions, 
as well as the reasons or basis therefor, upon all the ma¬ 
terial issues of fact, law, or discretion presented on the 
record. 

The presiding examiner specifically found that evidence 
of economic detriment to the competing interests was ‘‘far 
outweighed” by the public benefits resulting from the 
natural gas service. After the Railroad and Coal Inter¬ 
veners had filed exceptions and orally argued their posi¬ 
tion before the Commission, the Commission found that, 
upon consideration of the presiding examiner’s decision, 
exceptions filed thereto, oral argument had before the Com¬ 
mission, and substantial evidence of the entire record, it 
is appropriate that the decision of the presiding examiner 
be affirmed (R. 1152). When the Interveners urged the 
same points in applications for rehearing, the Commission 
was impelled to find that the assignments of error set forth 
no new facts and no principles of law which either were not 
fully considered by the Commission when it adopted its 
order, or which having been now considered warrant any 
change in, or modification of, such order (R. 1233). On 
such a record, Joint Petitioners cannot be heard to com¬ 
plain that their position was not considered, nor that they 
were not fully informed as to the Commission’s position 
both in respect to its affirmative finding and to their own 
contentions. The factual basis for the Commission’s order 
is clear and the conclusions reached have a rational basis 
(Infra, pp. 15-21). The APA does not require more. Coyle 
Lines v. United States, 115 F. Supp. 272; Norfolk Southern 
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Bus Corp. v. United States, 96 F. Supp. 756, 760 (1950), af¬ 
firmed 340 U.S. 802. If anything, the Commission has done 
more in the way of making findings and explaining the 
rationale of its order than it was required to do. National 
Coal Association v. F.P.C., 191 F. 2d 462, 467, 89 App. D.C. 
135,140. 

The Joint Petitioners cite the National Coal Association 
case for the proposition that economic detriment to them 
gives them standing as parties aggrieved to seek review 
in this proceeding (Pet. Br. 25). Standing to maintain this 
proceeding has not been challenged. It is not true, how¬ 
ever, that if a party has standing to seek review it must 
follow that under some circumstances the party’s interest 
should prevail (Pet. Br. 25). The Joint Petitioners confuse 
their standing as aggrieved parties with standing to vindi¬ 
cate their own private interests. Such is not the case. Eco¬ 
nomic injury resulting in aggrievement is merely a step¬ 
ping stone by which a party may gain status to vindicate 
the public interest as a “private attorney general.” As¬ 
sociated Industries of New York v. Ickes, 134 F. 2d 694, 704 
(C.A. 2, 1943). As private attorneys general, the Joint 
Petitioners on appeal have the same function as the Com¬ 
mission below, namely, to assert the public interest, not 
their own private interest. In this regard, this Court held 
in the National Coal Association case that (191 F. 2d at 
467): 

Even if the Act be construed to confer a right upon 
competing fuels and transportation to participate in 
Commission proceedings and to vindicate the public 
interest on review, it does not follow that the interests 
of such groups in retention of markets may bar issu¬ 
ance of a certificate found to satisfy the explicit cri¬ 
teria furnished by Section 7 (e) of the Act. 

The National Coal Association case affords a striking 
parallel to this proceeding, and, we submit, is controlling 
here. That case arose upon a joint petition for review 
filed by several of the same parties which seek review here. 
The Commission, in that case, had certificated the construe- 
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tion and operation of a pipe line to serve natural gas to the 
Atomic Energy Commission at Oak Ridge, Tennessee. The 
firm service authorized of 60,000 Mcf of natural gas per 
day to the Oak Ridge Plant compares with the interruptible 
service of 60,000 Mcf per day authorized by the Commis¬ 
sion in this proceeding to be delivered to Plant Urquhart, 
a portion of the output of which is dedicated to the Atomic 
Energy Commission’s Savannah River Project. The au¬ 
thorization in the National Coal Association case resulted 
in the replacement of coal by gas for boiler fuel use to the 
economic detriment of railroad and coal interests. 

It is noteworthy that the Commission’s opinion granting 
authority to render natural gas service to Oak Ridge made 
no detailed findings concerning economic detriment to com¬ 
peting interests, noting only through reference to a previous 
order that the institution of natural gas service at Oak 
Ridge would result in the displacement of about 2,000 tons 
of coal per day. 11 Although requested to make further 
detailed findings of fact concerning the injury to the com¬ 
peting interests, the Commission refused to do so, stating, 
in an order denying rehearing, that the proposed findings 
and conclusions submitted by the competing interests were 
considered in reaching their findings and order, but that to 
pass upon these findings seriatim would serve no useful 
purpose when the findings were already complete. 12 The 
Commission then found that “No new facts have been pre¬ 
sented or alleged in the interveners’ request and applica¬ 
tion which would warrant a reopening or rehearing, revo¬ 
cation and abrogation of the Commission’s findings and 
order of May 3, 1949, * • On review, this Court, 

after finding that the statutory findings were supported by 
substantial evidence, summarily dismissed the argument of 
the National Coal Association that the findings were legally 

11 Findings and Order Issuing Certificate of Public Convenience 
and Necessity, In the Matter of East Tennessee Natural Gas Com¬ 
pany, Docket No. G-1065, issued May 3, 1949. 

12 Findings and Order Denying Request for Reopening and Deny¬ 
ing Application for Rehearing, In the Matter of East Tennessee 
Natural Gas Company , Docket No. G-1065, issued June 29, 1949, 
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insufficient, stating “We find no merit in the other objec¬ 
tions urged by the Petitioners” (191 F. 2d at 467). 

Similarly, in this proceeding, the Commission did not 
make detailed findings concerning injury to the competing 
interests. The presiding examiner’s decision and the Com¬ 
mission’s orders of May 20, 1955 and July 14, 1955, how¬ 
ever, reveal, on their face, that the competing interests were 
considered. The Court’s decision in the National Coal As- 
sociation case dictates the result here. 

2. Consideration of the Whole Record Demonstrates That the 
Commission’s Finding That the Construction and Opera¬ 
tion of the Proposed Facilities by Southern Are Required 
by Public Convenience and Necessity Is Based Upon Sub¬ 
stantial Evidence. 

An accurate understanding of Southern’s proposal and 
the Commission’s order finding Southern’s proposal to be 
required by public convenience and necessity and authoriz¬ 
ing the service requires consideration of the proposed serv¬ 
ice in the context of the practical situation facing Southern 
and Generating Company. Any order determining the pub¬ 
lic convenience and necessity of proposed service must be 
considered in the context of the specific requirements and 
capabilities of the pipe line company and its customers, in¬ 
cluding, of course, in this case, the proposed new customer, 
Generating Company. Southern’s system peak capacity at 
the time of filing the application in this docket was shown 
to be 939,000 Mcf (R. 454). This system peak capacity had 
been constructed pursuant to prior certificate authoriza¬ 
tion from the Commission issued May 4,1953, in Docket No. 
G-1907 (R. 10, 34-35). In Docket No. G-1907, the Commis¬ 
sion had, in fact, certificated a system peak capacity of 
approximately 1,021,000 Mcf. However, because the market 
requirements estimated by Southern in Docket No. G-1907 
have developed more slowly than previously anticipated, 
Southern had constructed peak capacity only in the amount 
of 939,000 Mcf (R. 10, 34-37, 937). The failure of other 
markets to develop as rapidly as previously anticipated has 
contributed to the drop of Southern’s system load factor 
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from approximately 89.82% in 1950 to 78.91% in 1954 
(R. 947). 

Southern, in the middle of 1954, was faced with curtail¬ 
ment of its largest interruptible industrial load. Georgia 
Power Company informed Southern that it was reducing 
its takes of natural gas for its Plant Yates and Plant Ark¬ 
wright to contract minima. The effect of this reduction has 
been to cut-back Southern’s interruptible industrial load by 
approximately 16,000,000 Mcf annually (R. 64, 472-474). 
The loss of this important interruptible sale resulted in a 
further decrease in Southern’s load factor, and a loss of 
substantial operating revenues to Southern. This loss of 
sales to Georgia Power Company is the result of reduction 
of freight rates for transportation of coal in amount of 
$1.06 per ton to Plant Yates and $1.50 to Plant Arkwright. 
The Railroad and Coal Interveners, however, would in this 
proceeding deny Southern the opportunity to put itself in 
a position to compete with them for the Plant Urquhart 
sale on the grounds that such competition would be detri¬ 
mental to their interests. 

Southern, to alleviate the above situation, proposes in 
this proceeding to provide natural gas service on an in¬ 
terruptible basis through a short stub line to Plant Urqu¬ 
hart of Generating Company. This can be achieved at 
the comparatively small construction cost to Southern of 
$125,400 (R. 449). This minor construction, which can be 
financed from company funds on hand, will enable South¬ 
ern to be in a position to offset partially the loss of sales 
to Georgia Power Company and to utilize some of its avail¬ 
able off-peak capacity and thus reduce its overall unit 
costs. 

Southern, on July 13, 1954, entered into a contract with 
Generating Company for sale of natural gas to Plant Urqu¬ 
hart (R. 609-622). That correct provides that Southern 
will deliver up to 60,000 Mcf per day on an interruptible 
basis to serve the fuel requirements of Plant Urquhart 
(R. 612). On an annual basis, it is estimated that South¬ 
ern will deliver approximately 10,072,300 (R. 459). The 
contract is for an initial term of 5 years, renewable from 
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year to year thereafter, and provides for a fixed price of 
f 27^ per Mcf for the first 15,000,000 Mcf delivered (R. 613). 
After delivery of the first 15,000,000 Mcf, the price may 
be revised downward or upward. Generating Company, 
through the operation of an escape clause, may, on notice to 
Southern, switch to any computing fuel, other than natural 
, gas, which it can show to be cheaper than natural gas serv¬ 
ice from Southern. However, Southern has the opportunity 
to meet the competitive price, and, if it does so, may con¬ 
tinue to render the service (R. 612). After delivery of the 
first 15,000,000 Mcf, Southern may request an increase in 
the price of gas to cover increased field costs. This provi¬ 
sion permitting an increase in price is tempered by the 
fact that Generating Company may prevent its operation 
above 2 <f; per Mcf and, of course, discontinue the use of gas 
if it rises above the cost of competing fuels (R. 612-613). 

Authorization of natural gas service to Plant Urquhart, 
pursuant to the above-mentioned contract, would enable 
Southern to utilize off-peak capacity to the extent of in¬ 
creasing its system load factor by approximately 2.0% (R. 
631, 736). Of course, reduction in unit costs through in¬ 
creased use of Southern’s system facilities will eventually 
redound to the benefit of all of Southern’s customers. 
Southern’s net annual operating revenues would be in¬ 
creased by approximately $1,600,000. (See affidavit of 
Southern in its Answer to the Joint Petition for Stay.) An¬ 
other measure of the increase in net operating revenues 
resulting from the service to Plant Urquhart is shown by the 
difference between the gross revenues to be derived from 
the sale as compared with the revenues which would be de¬ 
rived from the sale of like volumes pursuant to Southern’s 
Interruptible Overrun Rate in that area. On such a basis, 
net revenues accruing to Southern from the service over 
and above the regulated rate would be $312,231 annually, 
and the examiner so found (R. 608). 13 Compare this in- 

13 It should be borne in mind that the rate for the direct service 
by Southern to Generating Company is not subject to regulation 
by this Commission. This Commission authorized the construe- 
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crease in net operating revenues to the total cost of the fa¬ 
cilities to Southern of $125,400. 

The evidence also supports the examiner’s statement that 
Southern can supply the requirements of Plant Urquhart 
for more than twice the primary term of the contract with¬ 
out diminishing the supply of gas otherwise available to 
its present customers (R. 1061). The Joint Petitioners 
seize upon this statement of the presiding examiner in an 
attempt to show that conservation of natural gas for su¬ 
perior uses, such as domestic consumption, was not given 
adequate weight by the Commission (Pet. Br. 38-40). How¬ 
ever, the facts of this case demonstrate that the conserva¬ 
tion issue, as the presiding examiner stated, is relatively 
unimportant here. Southern presented evidence to show 
that, because of the failure of market demands to develop 
as predicted in the Docket No. G-1907 proceeding, South¬ 
ern’s system reserves on January 1, 1957 would be greater 
by 77.29 million Mcf than the system reserves estimated for 
that date in the Docket No. G-1907 proceeding (R. 466- 
468). Assuming service to Plant Urquhart, the system 
reserves “saved” through the failure of market demands 
to materialize as predicted will be 59.99 million Mcf on 
January 1,1957—more than enough to supply the estimated 
requirements of Plant Urquhart over the primary term of 
the contract (R. 468). Furthermore, this reserve estimate 
does not take into account new gas reserves of 48 million 
Mcf which Southern has added to its system since the Docket 
No. G-1907 proceeding (R. 478-481, 483-484, 578-597). It 
is clear, therefore, that Southern will be able to supply the 
requirements of Generating Company from these “saved” 
reserves without encroaching upon the reserves available 


tion and operation of the facilities for the transportation of the 
gas to Plant Urquhart. The comparison between the negotiated 
price and the regulated Interruptible Overrun Rate does not neces¬ 
sarily reflect the net revenues which will accrue to Southern from 
the sale, but it is a measure of how much more advantageous 
the negotiated rate is to Southern than the same sale if it were 
subject to the regulatory jurisdiction of the Commission. 
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to the firm requirements customers for which the Commis¬ 
sion has authorized the peak capacity of 939,000 Mcf. 

Whether natural gas should not be used for boiler fuel 
in the generation of electricity but should be reserved for 
domestic and other “higher” uses is to be determined by 
the Commission, and this Court has indicated it will not in¬ 
terfere with such determination. National Coal Association 
v. F.P.C., 191 F. 2d 461. That the Commission considered 
the question of conservation there can be no doubt. Not 
only did the Commission affirm the presiding examiner’s 
decision, which held conservation to be of little force in 
this case, but it did so despite a dissent by two Commis¬ 
sioners, who would have denied the certificate in order to 
conserve gas for “superior” uses. But the Commission is 
not required to make findings on this issue. National Coal 
Association v. F.P.C., supra. In any event, the Natural 
Gas Act does not make the conservation issue determina¬ 
tive. Department of Conservation of Louisiana v. F.P.C., 
148 F. 2d 746, 750 (C.A. 5, 1945). 

It is noteworthy that the National Coal Association, which 
is one of the Joint Petitioners here, was also a joint peti¬ 
tioner in the Department of Conservation case, supra, in 
which the Court of Appeals for the Fifth Circuit held 
(148 F. 2d at pp. 749-750): 

Assuming, without deciding, that the commission 
could properly consider as one of the facts entering 
into the granting or denial of the certificates the uses 
to which the gas was to be put, that is, that considera¬ 
tions of conservation had a place in such granting or 
refusal, we think it quite plain that the statute does not 
make such matters determinative. If therefore, we 
assume, as the petitioners insist we should, that it was 
part of the commission’s duty to consider, as one of 
the underlying facts to be determined, whether the gas 
being taken is for inferior, and therefore wasteful, 
uses, we should still, upon this record, have to decline to 
hold that, in exercising, the commission has abused its 
powers under the Act. Normally it is for the commis- 
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sion to draw the conclusion that the present or future 
public convenience and necessity either requires or does 
not require the granting of a certificate. Normally an 
order granting a certificate may be set aside only when 
the evidence admits of but one conclusion, that its 
granting will not serve public convenience and neces¬ 
sity, or that the applicant is not in a position to sup¬ 
ply the need. 

The Generating Company, which intervened in vigorous 
support of the proposed service, presented evidence show¬ 
ing substantial benefit to itself from the proposed natural 
gas service. Most importantly, the natural gas service from 
Southern will give Generating Company a dual source of 
fuel supply. The significance of such a dual source is em¬ 
phasized by the fact that the electric output of Plant XJrqu- 
hart is devoted under long-term contracts to its three cus¬ 
tomers, of which the entire service to the duPont Company 
is utilized at the Savannah River Project of the Atomic 
Energy Commission (R. 487-488). In addition, the electric 
energy sold to Georgia Power Company and South Carolina 
Electric & Gas Company is resold to important defense 
installations as well as for domestic and other uses (R. 488- 
490). The proposed service from Southern will result in 
savings in fuel costs to the Generating Company of ap¬ 
proximately $393,000 annually (R. 500). These savings will 
be passed on to Generating Company’s three customers in 
accordance with a fuel adjustment clause in the contracts 
between Generating Company and those customers (R. 496). 
Further, it must be assumed that the savings will be passed 
on to the ultimate consumers for they were “the intended 
beneficiaries of rate reductions ordered by the federal com¬ 
mission, though state machinery might have to be invoked 
to obtain lower rates at the consumer level.” F.P.C. v. 
Interstate Natural Gas Company, 336 U. S. 577, 581 (1949). 
As was the case with Southern, the cost to Generating Com¬ 
pany enabling it to take the natural gas service is relatively 
small. The total estimated cost of conversion of Plant 
Urquhart so that it will be able to use either coal or nat- 
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Ural gas is $217,419 (R. 494-495, 503). Compare tins cost 
with the fuel savings of $393,000 annually. 

The Railroad and Coal Interveners contested the esti¬ 
mated fuel savings shown by Generating Company and 
Southern. By means of various assumptions, the Railroad 
and Coal Interveners attempted to show that the delivered 
cost of coal to Plant Urquhart would be 5(ty to $1.00 less 
per ton than the estimates shown by Generating Company. 
No useful purpose would be served by analysis of the basis 
upon which such assumptions were made for it is well es¬ 
tablished that weighing of conflicting evidence to determine 
which was the more reliable is within the province of the 
Commission, which determination Courts will not disturb. 
N.L.R.B. v. Link Belt Co., 311 U. S. 584, 597 (1941); Uni¬ 
versal Camera Cory. v. N.L.R.B., 340 U. S. 474, 488; Capital 
Transit Company v. United States, 97 F. Supp. 614, 619; 
Coyle Lines v. U. S., 115 F. Supp. 272, 275. 

The foregoing substantial evidence of benefit to South¬ 
ern and its customers forms the basis for the Commission’s 
finding that the proposed natural gas service is required by 
the public convenience and necessity. The evidence of 
economic detriment to Joint Petitioners does not detract 
from this affirmative finding. Consideration of the effect 
upon competing economic interests is not determinative of 
the certificate proceeding, and, in any event, on the basis 
of the evidence of record any detriment to such interests 
is far outweighed by the public benefits to be derived from 
the service to Plant Urquhart. 


CONCLUSION 


For the foregoing reasons, the order of the Commission 
issued May 20, 1955, In the Matter of Southern Natural 
Gas Company, Docket No. G-2499, should be affirmed. 

Respectfully submitted, 

Willard W. Gatchell, 

General Counsel. 
William J. Grove, 

Assistant General Counsel. 
Sherman S. Poland, 

Attorney, 

Counsel for Respondent, 

Federal Power Commission, 

Washington 25, D. C. 

December, 1955. 
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IN THE 


United States Court of Appeals 

For the District op Columbia Circuit 


No. 12,805 


Charleston & Western Carolina Railway Company, 
Atlantic Coast Line Railroad Company, Clinchfield 
Railroad Company, Louisville and Nashville Rail¬ 
road Company, National Coal Association, United 
Mine Workers of America, Fuels Research Council, 
Inc., Petitioners, 

* v. 

Federal Power Commission, Respondent „ 

South Carolina Generating Company, Southern 
Natural Gas Company, Interveners. 


Review of an Order of the Federal Power Commission 


REPLY BRIEF FOR PETITIONERS 


Come now Petitioners and submit this their Reply to the 
respective briefs of Respondent and the Interveners. 

We find only a few points not fully and directly dealt 
with in our Brief of November 9, 1955, herein, and we find 
a few other points worthy of some further attention. For 
the most part, we refer to our Brief in lieu of reply, par¬ 
ticularly in regard to discussions and conclusions of facts. 



In both Briefs it is noted that Plant Urquhart wonld 
like a “dual” source of fuel (Respondent’s pp. 7, 22; In¬ 
terveners’ pp. 26-7). As pointed out on page 4 (footnote) 
of Respondent’s Brief, and pages 14-15 of Interveners’ 
Brief, all 3 units at Plant Urquhart are, and were, capable 
of using oil and coal as fuel (before modification to use 
gas). Thus a dual source of fuel was always available to 
insure continuity of operations. Railroad service is no 
limitation either, because unlike natural gas, coal or oil 
could be transported by truck to the Plant or via barge on 
the Savannah River which is navigable to Augusta (see 
Map Ex. F to Item A, R. 963). In addition, there is no 
greater prospect of defect of rail service or coal or oil 
supply in event of a national emergency than of natural 
gas or pipeline service. As pointed out in oral argument 
(Tr. 336-338), in the face of the major railroad strike of 
early 1955 there was no interruption of coal to Plant 
Urquhart because use was made of alternate rail routes. 
The only other argument made of benefit to Generating 
Company was that of possible reduced fuel costs, which is 
entirely dissipated by the fact that its fuel savings are all 
passed on to its only three customers, none of whom even 
supported the application. 

The typographical error on page 9 of our Brief which 
is pointed out on page 19 of Interveners’ Brief is regretted 
as a matter of form. However, our point is better made 
now than before since Interveners have clarified the fact 
that in the winter when water conditions are unfavorable 
and Plant Urquhart’s electric generation will be in great¬ 
est demand by the system of which it is part, the “avail¬ 
able^ gas supply will be at its lowest predicted level and 
reliance upon coal for boiler fuel will be at its highest 
level, even in the years of maximum predicted “available” 
gas. When this is considered with the possible curtail¬ 
ment by Southern Natural of gas on 30 minutes’ notice 
at any time for any reason, with the one-sided contractual 
provisions, with the new interruptible sale by Southern 
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Natural at Savannah recently authorized in Docket No. 
G-9201 (Petitioners’ Brief p. 4), and the general future 
estimate of less “available” gas for Plant Urquhart, Peti¬ 
tioners submit that there is no rational basis for a conclu¬ 
sion that present or future public convenience and neces¬ 
sity requires what is here proposed. Indeed, it is hard to 
apply the term “service” to anything that departs so far 
from the usual conception of public utility service (as 
illustrated by the railroad Petitioners’ relation to Plant 
Urquhart). The obvious conclusion to be drawn from 
these facts is that public interest will be better served 
by preserving the existing common carrier railroad facili¬ 
ties, and the coal industry, in sound financial condition. 

Respondent’s Brief, pp. 8-24, in argument fails to meet 
the issues here. First (p. 8), it assumes that there is sub¬ 
stantial evidence to support the conclusion, and then 
argues that this Court’s function ceases if that is so. 

It next (p. 10) points to the ultimate findings that 

(a) Applicant is able and willing, and 

(b) that the facilities are required by public convenience 
and necessity, 

and states that the decision sets forth the factual basis 
therefor, thus containing legally sufficient findings. 

Applicant having assumed no obligation to provide any 
service, there can be no real issue of its being able and 
willing. To be facetious in an illustration, a small boy 
with indigestion and a piece of garden hose could enter 
into a similar contract to supply “available” gas, and the 
Federal Power Commission would have to find the appli¬ 
cant able and willing. We submit therefore that the ex¬ 
tensive findings and argument based on that statutory pre¬ 
requisite to a certificate are pure “boiler plate” in this 
proceeding, and, if anything, emphasize the gross defect 
of this decision in so summarily brushing off the vigorous 
presentation of Petitioners on the only issue of the case. 
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As recognized by the Decision (R. 1057), “The only 
issue of any moment in this case is whether the proposed 
service is required by the public convenience and neces¬ 
sity.” The Act refers to present or future public con¬ 
venience and necessity. Obviously no future requirement 
of public convenience and necessity can be persuasive here 
as the only related evidence was that in the future the 
available gas would substantially decrease. 1 

Thus, the present requirements of public convenience 
and necessity must support the Applicants’ case, otherwise 
the Act requires denial. 

In spite of 18 pages of decision, at no point do we find 
any positive evidence of any requirement of public con¬ 
venience and necessity. The speculative conclusions 
regarding ultimate benefits to the public users of gas and 
electricity are entirely unsupported of record, and are 
completely gratuitous, and even if accepted do not con¬ 
stitute a requirement in the usual sense. 2 

But even more incongruous is the failure to make 
adequate findings to cover the large body of evidence 
opposing the application, or to deal fully with the con¬ 
servation aspect which Staff Counsel and two dissenting 
Commissioners found very persuasive. We think it 
significant that of the six persons at the F.P.C. (Staff 
Counsel and five Commissioners) who formally faced this 
application, only three favored granting it. 

Respondent’s Brief attempts to brush off these defects 
by arguing (p. 12) that economic injury to competing rail¬ 
road and coal interests is not in itself a valid reason for 

i See footnote 1, p. 4 of our Brief. 

3 The ICC has repeatedly held that a mere desire for lower rates is not 
sufficient showing of public convenience and necessity to justify a grant of 
an application. Metier Ext ., 61 MCC 335,340. The ICC has also observed 
“necessity does not exist unless the inconvenience would be so great as to 
amount to an unreasonble burden on the community * ’. Craig Trucking , Inc ., 
46 MCC 333,334; Hoboken Ferry Co . Abandonment , 267 ICC 51,74. 
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denying a certificate, yet the same page recognizes that 
such aspects are a part of the consideration of public 
convenience and necessity. Similarly, Respondent’s Brief 
(pp. 21-22) argues that conservation issues alone are not 
necessarily decisive, but does not suggest this issue is not 
a part of the consideration of public convenience and 
necessity. 

If National Coal Asso. v. F.P.C., 89 U.S. App. D.C. 135, 
191 F. 2d 462 (1951), can be properly construed to hold 
that under no circumstances could adverse effects on com¬ 
peting interests be sufficient to require denial of an 
application under § 7(e) of the Natural Gas Act [15 U.S.C. 
§ 717f(e)], then we think that the decision means little 
or nothing. We do not so read that case and think it said 
only that adverse effects on competing interests alone 
would not automatically in every case require denial of 
an application, but must be considered in reaching a con¬ 
clusion regarding public convenience and necessity. This 
Court there went on to say that it examined the record and 
was satisfied that the findings were supported by 
substantial evidence. 3 

We make the same answer to the Respondent’s argu¬ 
ments regarding the conservation issue and citing National 
Coal Asso . and Dept, of Conservation of La. v. F.P.C., 
148 F. 2d 746, 750 (5th Cir., 1945). We refer to pages 
39-40 of our Brief where we quote from Docket G-2409 to 
show clearly that the Federal Power Commission does 
normally consider conservation in deciding issues of public 
convenience and necessity, as does the dissenting opinion 
of two Commissioners herein (R. 1153-57). 

3 Certificate proceedings under the Interstate Commerce Act nearly always 
involve adverse effects on competing carriers, and applications are frequently 
denied for that reason {Mason f Dixon Lines, etc., 60 MCC 331; Crichton, 
et al, 60 MCC 389), yet the ICC and the Courts also say there much the 
same as Respondent argues here—that mere adverse effects upon competing 
interests will not necessarily require denial. Badgett Trucking Co. v. U. S., 
123 F. Supp. 62 (D.W.Va. 1954); Pinkett v. U. S., .. F. Supp. .. (D.Md. 
Oct. 1955); Capital Transit Co. v. Z7. S., 97 F. Supp. 614, 620 (D.D.C., 1951). 
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In view of the reliance by Respondent on National Coal 
Asso. as decisive here, we think the obvious factual 
differences should be emphasized. There the application 
involved an obligation to provide firm service as compared 
with fully interruptible service here, and there the Atomic 
Energy Commission apparently supported the application, 
whereas no public support was present here. Substantial 
differences of fact regarding injury to railroad and coal 
interests also exist. 

The arguments (p. 12) based on F.C.C. v. Sanders Bros. 
Radio Station , 309 TJ.S. 470, 473, are defective in theory 
because that case pointed out: 

(474) “In contradistinction to communication by 
telephone and telegraph, which the Communications 
Act recognizes as a common carrier activity and 
regulates accordingly in analogy to the regulation of 
rail and other carriers by the Interstate Commerce 
Commission, the Act recognizes that broadcasters are 
not common carriers and are not to be dealt with as 
such. Thus the Act recognizes that the field of broad¬ 
casting is one of free competition. The sections dealing 
with broadcasting demonstrate that Congress has not, 
in its regulatory scheme, abandoned the principle of 
free competition, as it has done in the case of rail¬ 
roads, in respect of which regulation involves the 
suppression of wasteful practices due to competition, 
the regulation of rates and charges, and other 
measures which are unnecessary if free competition is 
to be permitted.” 

(475) “This is not to say that the question of com¬ 
petition between a proposed station and one operating 
under an existing license is to be entirely disregarded 
by the Commission, and, indeed, the Commission’s 
practice shows that it does not disregard that 
question. It may have a vital and important bearing 
upon the ability of the applicant adequately to serve 
his public; it may indicate that both stations,—the 
existing and the proposed—will go under, with the 
result that a portion of the listening public will be left 
without adequate service; it may indicate that, by a 
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division of the field, both stations will be compelled to 
render inadequate service. 7 ’ 

(477) “Examination of the findings and grounds 
of decision set forth by the Commission discloses that 
the findings were sufficient to comply with the require¬ 
ments of the Act in respect of the public interest, 
convenience, or necessity involved in the issue of the 
permit. In any event, if the findings were not as 
detailed upon this subject as might be desirable, the 
attack upon them is not that the public interest is not 
sufficiently protected but only that the financial in¬ 
terests of the respondent have not been considered. 
We find no reason for abrogating the Commission’s 
order for lack of adequate findings.” 

: We submit that the Natural Gas Act was intended to 
regulate more fully than the Communications Act, and 
further that National Coal Asso. makes it clear that 
Congress wished the Federal Power Commission to con¬ 
sider the adverse effects upon competing fuel and trans¬ 
portation interests. The third quotation from Sanders 
Bros., above, makes it clear that the conclusion of 
adequacy of F.C.C. findings was based on the limited attack 
made thereon in the light of the limited regulatory purpose 
of the Communications Act. 

Petitioners, by contrast, attack the adequacy of 
Commission findings here not only because of adverse 
effects upon them directly, but also and principally as 
“private attorney generals” endeavoring to protect the 
relatively far greater public interest here in (a) sound 
and adequate common carrier railroad service; (b) a 
healthy coal industry; and (c) conservation of an irre¬ 
placeable and highly valuable natural resource of limited 
. supply. Petitioners do not disguise their own direct or 
“vested” interest in the outcome of this proceeding, but 
find the position of Applicant no less “vested” and self- 
serving. It is improper for the Respondent and Inter¬ 
veners to argue that Petitioners’ vigorous case should not 
be considered or given any weight in a decision that goes 
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so far to theorize about 4 * public’ ’ benefits as here. If, as 
is argued, Petitioners have failed to relate their case to 
public interest, then there is likewise 4 a defect of proof on 
Applicant’s side, and the statute requires denial. 

Respondent has stated too narrowly the scope of judicial 
review, and we refer to pages 42-46 of our Brief, par¬ 
ticularly Universal Camera Corp. v. N.L.KB., 327 U.S. 515 
(1946). Somewhat more than mere affirmative substantial 
evidence is required. Cases involving the Interstate Com¬ 
merce Act are cited by both Respondent and Interveners 
to suggest a narrower scope of review. However, the 
Interstate Commerce Commission regularly makes ex¬ 
tensive findings regarding adverse effects upon competing 
interests. Thus the Courts have before them a better indica¬ 
tion of the basis of the Commission’s ultimate conclusions, 5 
as is shown by two of the cases cited by Respondent and 
Interveners (and Petitioners). Coyle Lines , Inc. v. U. S., 
115 F. Supp. 272 (D. La. 1953), and Capital Transit Co. 
v. U.S. y 97 F. Supp. 614 (D.D.C. 1951). All parties cited 
Coyle Lines to illustrate the scope of judicial review, and 
we now point specifically to the statement that (275): 

“It seems clear that the scope of the judicial 
review of administrative proceedings may have been 
broadened to some extent by the Administrative Pro¬ 
cedure Act. Whereas formerly an administrative 
order was valid if supported by substantial evidence, 
now the touchstone of validity is ‘substantial evidence 
on the record considered as a whole’.” 

See also, the Universal Camera case. 


< And we see a greater defect in that Applicant made no effort to show 
financial jeopardy or real need for added revenue, whereas C&WC illustrated 
that loss of these coal revenues could reduce it to marginal status while it 
would be needed to continue to provide common carrier services generally, 
and would be particularly needed by Generating Company. The latter showed 
no real need for, or benefit from, using natural gas at all. 

3 M. # M. Trans. Co. v. V. S., 128 F.Supp. 296,300 (DJ&iass. 1955). 
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Similarly all parties cited Capital Transit and we now 
refer to the statement therefrom (620) that: 

“The latter bodies, [ICC, Joint Board] after all, 
are basically concerned with protecting the pnblic in¬ 
terest. They must, of course, consider and give due 
weight to the position of existing carriers serving the 
public along the routes in question. I.C.C. v. Parker, 
326 U.S. 60, 65 S. Ct. 1490, 89 L. Ed. 2051; American 
Trucking Ass’n v. United States, 326 U.S. 77, 65 S. Ct. 
1499, 89 L. Ed. 2065.” 

We think it also of significance that orders of the ICC 
can only be enforced, enjoined, annulled or set aside in 
whole or in part by a District Court (28 U.S.C. § 2321), 
whereas, a Court of Appeals is designated in the Natural 
Gas Act (15 U.S.C. § 717 r) as the forum for “review” of 
F.P.C. orders. Upon filing of the transcript the Court 
of Appeals is given “exclusive jurisdiction to affirm, 
modify, or set aside such order in whole or in part”. 
District Courts do not have exclusive jurisdiction of ICC 
matters, and there is pending in the Supreme Court of the 
United States today a proceeding involving separate review 
by District Courts in Colorado and Nebraska of the same 
ICC decision (Union Pac. R. Co. v. U. S., No. 118, and 
related dockets Nos. 117, 119, 332, 333, 334, October Term, 
1955, relating to 287 ICC 611). District Courts do not 
have specific authority to modify ICC orders, as do the 
Courts of Appeals reviewing under the Natural Gas Act. 
Therefore, it seems probable that F.P.C. orders were in¬ 
tended to receive even closer scrutiny than ICC orders. 

On the question of necessity for adequate findings to 
support a Commission order, we refer to Cantlay & 
Tanzola v. U. S., 115 F. Supp. 72 (D. Calif., 1953), and 
Pacific Inland Tariff Bureau v. U. S., 129 F. Supp. 472 
(D. Oregon, 1955), affirmed on reconsideration November 
23, 1955. Both of these decisions disagreed with ICC 
orders which authorized certain rail rate reductions on 
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petroleum products because the ICC failed to make 
adequate findings and give adequate consideration to the 
competing transportation interests. 

An examination of those opinions, which are somewhat 
lengthy and complex, will reveal that the three-judge 
Courts gave very close scrutiny to the Commission reports 6 
and went far beyond the superficial review that Respond¬ 
ent and Interveners advocate here. The scope of judicial 
review is discussed at length. 

In Cantlay & Tanzola the Court observed (80): 

“But ‘general statements in the reports to the effect 
that the Commission, in reaching its conclusions, con¬ 
sidered all the pertient (sic) evidence, add nothing to 
the prima facie presumption that generally attends 
determinations of the Commission. * • • Complete 
statements by the Commission showing the grounds 
upon which its determinations rest are quite as neces¬ 
sary as are opinions of lower courts setting forth the 
reasons on which they base their decisions in cases 
analogous to this. ’ Beaumont, S. L. & W. R. v. United 
States, 282 U.S. 74, 86, 51 S. Ct. 1, 6, 75 L. Ed. 
221 (1930). 

“A multo fortiori those reasons should be set out 
in the report where, as here, the grounds upon which 
the Commission’s determinations rest ‘may touch 
vitally the public interest.’ Eastern Central Ass’n 
v. United States, supra, 321 U.S. at page 209, 64 S. Ct. 
at page 507, 88 L. ed. 668”, 

and went on to annul the ICC order. 

In Pacific Inland Tariff Bureau the Court stated (484): 

“The Commission considered the motor carriers’ 
contention that the proposed reduction would force 
them out of the petroleum carrying business and 


6 These reports, as indicated by the Court opinions, were more compre¬ 
hensive than the F.P.C. decision here under review, and were in a field 
involving greater specialized knowledge and expertise than certificate cases. 
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answered it by the suggestion heretofore quoted that 
the motor carriers could continue to operate by main¬ 
taining the higher rates to and from communities or 
areas in communities which the railroads do not serve. 
We doubt the propriety or legality of such suggestion. ,, 

The Court went on to discuss other defects in the findings 
(485): 

“On the other hand, the evidence of the barges and 
motor carriers as well as of the farm groups and other 
intervenors showed that survival of the barge and 
truck lines was necessary for agricultural marketing 
and national defense. Farm cooperative representa¬ 
tives testified that because the railroads were unable 
to furnish adequate service during the harvest season, 
their members were forced to store wheat on the 
ground. Unlike the railroads, the barges were able to 
rapidly load large quantities of wheat, which enabled 
the marketing cooperatives to function efficiently. A 
Department of Agriculture representative confirmed 
the testimony of the farm cooperative witnesses that 
the national transportation policy was involved in this 
case. This testimony is significant if the future opera¬ 
tions of barges on the Columbia River is (sic) depend¬ 
ent upon their continuing to carry both wheat and 
petroleum. 

“Barge and truck operators testified to their 
services in regard to national defense. For a period 
of two years during World War II, Pacific Northwest 
petroleum needs were served exclusively by barges 
and trucks. At the present time, barge service permits 
the large scale movement of high explosives without 
passing through populated centers. Motor carriers 
are now rapidly moving aviation fuel between air 
bases in order to facilitate flights of large numbers of 
military airplanes.’’ 

A permanent injunction was issued prohibiting the rail¬ 
roads and the Interstate Commerce Commission from 
putting the orders into effect. 

Comparable review of the F.P.C. order here involved 
will require this Court to set it aside. 
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The Interveners’ Brief is misleading in stating (p. 5) 
that there is no conflict of evidence as to basic facts offered 
by them to support their case. While Petitioners did not 
perhaps dispute too many of the record facts, they did 
vigorously oppose the conclusions drawn therefrom 
(Brief, pp. 21-24, 32-38, 40-42). 

On page 7, Interveners state that the findings relating 
to Petitioners’ evidence were fully supported, however, we 
contest that very point not only on the ground of in¬ 
adequacy* of findings, but also as to accuracy (Brief, 
pp. 26-32). 

Interveners’ Brief (pp. 7-8) deceptively attempts to 
induce this Court not to review this matter compre¬ 
hensively by arguing that Petitioners ask the Court to 
weigh the evidence. The use of that term is intended to 
cast an implication which their Brief then argues precludes 
judicial review here. That this is a play on words should 
be apparent from the citation by the opposing parties of 
the same cases and use of the same quotations to define 
the scope of judicial review. Petitioners do not ask this 
Court to weigh evidence except to the extent that it is a 
necessary element of the judicial review. If a court is 
precluded from judicial review where weighing of evidence 
is required, then any administrative order can defeat court 
review by simply reciting as here that (R. 1058) ‘‘such 
claimed detriment is far outweighed by the public benefits 
which will result”. Petitioners submit that this Court 
cannot determine whether the Federal Power Commission 
conclusion as to public convenience and necessity has a 
rational basis in the facts found and whether such facts 
are supported by substantial evidence on the record con¬ 
sidered as a whole, unless this Court attempts to some 
degree to evaluate the evidence. However, our advising 
this Court of the scope of judicial review is an extreme 
case of “carrying the coals to Newcastle”. 

Pages 32-33 of Interveners’ Brief enumerate the factual 
details which they rely upon to carry their affirmative 
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burden of proof. Petitioners (Brief, pp. 32-38, 40-42) have 
pointed out the complete lack of supporting evidence for 
several of these points, and the overstatements of the con¬ 
clusions as to others. But even if fully established, such 
facts would not constitute a sufficient showing of public 
convenience and necessity after consideration of the record 
as a whole. 

Interveners’ argument (Brief, pp. 39-40) that competi¬ 
tion should not be suppressed to benefit the Petitioners is 
another effort to misstate and avoid the issue of this case 
—does present or future public convenience and necessity 
require the service involved. The very essence of public 
utility regulation lies in exclusion of unneeded competition, 
and protection of the financial health of the existing 
facilities. It is not simply a question of whether the 
Generating Company should have its choice of competing 
fuels. 

We think it factually conspicuous that Applicant will not 
ever be able to meet the full fuel demands of Generating 
Company; that Applicant insisted on a one-sided contract 
and is not capable of assuming the obligations to Generat¬ 
ing Company that the railroads have assumed; that 
Applicant admittedly entered into this contract, not as a 
public service, but merely to increase its profits as and 
when it suited Applicant’s convenience to sell gas; and 
that rail service and coal supply will be required at the 
time of year when there is greatest demand for Generating 
Company’s output. 

Petitioners are asking that the public interest and need 
for continued public utility services of the rail carriers, 
and an adequate healthy coal industry, not be sacrified 
to the self-serving, short term, desires of Applicant to 
add to its already very substantial revenues by way of a 
contractual relationship which does not require Applicant 
to assume any service obligation, but which leaves Peti¬ 
tioners to continue to provide all of the essential stopgap 
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public utility services and fuel supply which they alone 
are capable of supplying to the full extent required by 
Generating Company. 


CONCLUSION 

Petitioners respectfully submit that this Court, pursuant 
to its authority under § 19(b) of the Natural Gas Act, 
should exercise its exclusive jurisdiction and set aside in 
whole the order of the Federal Power Commission, issued 
May 20, 1955, which affirmed the Decision of the Presiding 
Examiner issued February 4, 1955, or modify the order 
and decision of the majority of the Commission to read 
in accordance with the opinion of the two dissenting Com¬ 
missioners and thus require denial of the application. 
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